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RINGKASAN

Upaya pemerintah Indonesia dalam mengingkatkan perekonomian negara
guna kesejahteraan masyarakat dapat dilakukan dengan berbagai cara yang
diantaranya berupa pemanfaatan sumber daya alam dengan sebaik mungkin,
memperbanyak hasil produksi diberbagai bidang seperti pertambangan, pertanian,
perdagangan dan perindustrian yang kemudian dapat menciptakan lapangan kerja
baru. Indonesia merupakan negara agraris dengan salah satu jumlah penduduk
terbanyak dunia. Tanah pertanian di Indonesia pun dapat dikatakan sangat subur,
tak terkecuali dalam sektor pertanian yaitu pengelolaan kelapa sawit. Indonesia
sebagai negara dengan penghasil kelapa sawit terbesar di dunia juga melakukan
ekspor kelapa sawit, kegiatan ekspor kelapa sawit Indonesia tidak selamanya
berjalan lancar, pada tahun 2013 Uni Eropa menganggap Indonesia telah
melakukan suatu praktek dumping terhadap produk kelapa sawit yang dianggap
menimbulkan kerugian bagi beberapa pengusaha lokal di beberapa negara Eropa,
Uni Eropa kemudian mengeluarkan suatu kebijakan bea masuk anti dumping
terhadap kelapa sawit Indonesia. Sejak adanya BMAD tersebut kinerja ekspor
biodiesel kelapa sawit Indonesia ke Uni Eropa menurun drastis. Berdasarkan data
dari Badan Pusat Statistik, pendapatan yang dihasilkan dari ekspor biodiesel
kelapa sawit pada tahun 2013-2016 mengalami penurunan yang sangat signifikan
yaitu dari U$ 649 juta menjadi U$ 150 juta.

Penulis merumuskan 2 (dua) permasalahan yang dijelaskan secara rinci
dalam penulisan skripsi ini, permasalahan tersebut merupakan bentuk pelanggaran
yang dilakukan oleh Uni Eropa terhadap produk kelapa sawit Indonesia dan
tanggung jawab hukum setelah dikeluarkannya putusan oleh mahkamah
internasional atas penerapan bea masuk anti dumping dalam perdagangan kelapa
sawit Indonesia di Uni Eropa yang dikaji dengan prinsip-prinsip yang terdapat
dalam World Trade Organization (WTO). Tujuan pada penulisan skripsi ini
dibagi menjadi 2 (dua) macam, yaitu tujuan umum dan tujuan khusus. Tujuan
khusus yang hendak dicapai dalam penulisan skripsi ini adalah untuk mengetahui
dan memahami bentuk pelanggaran yang dilakukan oleh Uni Eropa terhadap
kegiatan perdagangan kelapa sawit Indonesia di Uni Eropa dan untuk mengetahui
dan memahami bentuk tanggung jawab Uni Eropa terhadap perdagangan kelapa
sawit Indonesia di Uni Eropa. Metode yang digunakan dalam pembahasan skripsi
ini adalah menggunakan tipe penelitian yuridis normatif. Pendekatan yang
digunakan oleh penulis dalam penelitian skripsi ini adalah pendekatan Undang-
Undang (Statue Approach) dan pendekatan konseptual (Conceptual Approach).
Bahan hukum yang digunakan untuk mengkaji permasalahan yang ada meliputi
bahan hukum primer, bahan hukum sekunder, dan bahan non hukum, yang
kemudian dilanjutkan dengan analisa terhadap bahan hukum.

Tinjauan Pustaka dalam penulisan skripsi ini terdiri atas pengertian
dumping, bentuk-bentuk dumping, pengertian bea masuk anti dumping,
pengertian perdagangan kelapa sawit, bentuk-bentuk perdagangan kelapa sawit
nasional dan internasional, manfaat perdagangan kelapa sawit, pengertian world
trade organization, prinsipi-prinsip world trade organization, jenis penyelesaian
sengketa world trade organization.
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Pembahasan dari skripsi ini terdiri dari bentuk pelanggaran yang dilakukan
olen Uni Eropa terhadap perdagangan kelapa sawit Indonesia di Uni Eropa,
bentuk pelanggaran yang dilakukan oleh Uni Eropa melalui kebijakan bea masuk
anti dumping terhadap produk kelapa sawit Indonesia yaitu suatu bentuk
pelanggaran akan prinsip Most Favour Nation dan Preferensi Negara Berkembang
dan untuk analisa terkait alasan dari dipilihnya kedua prinsip tersebut dapat dilihat
pada bagian pembahasan skripsi ini dan tanggung jawab Uni Eropa terhadap
kebijakan bea masuk anti dumping dalam perdagangan kelapa sawit Indonesia di
uni eropa setelah adanya putusan WTO, tanggung jawab hukum yang dimaksud
adalah atas dasar putusan MA Uni Eropa tersebut maka Uni Eropa wajib
meniadakan bea masuk anti dumping terhadap produk kelapa sawit dari
Indonesia. Kesimpulan mengenai pembahasan dalam skripsi ini adalah bentuk
pelanggaran yang dilakukan oleh Uni Eropa dalam kasus penerapan bea masuk
anti dumping dalam produk kelapa sawit Indonesia adalah bentuk pelanggaran
akan prinsip Most Favour Nation (Non Diskriminasi) dan Preferensi Negara
Berkembang. Diskriminasi yang dimaksud adalah suatu bentuk perbuatan
penerapan kebijakan bea masuk anti dumping atas barang impor asal Indonesia
yaitu produk kelapa sawit Indonesia yang dapat digolongkan kedalam tindakan
diskriminasi, hal tersebut didasari akan tidak adanya cukup bukti bahwa Indonesia
telah melakukan dumping pada produk kelapa sawitnya, akan tetapi Uni Eropa
tetap menerapkan kebijakan tersebut yang dapat merugikan Indonesia dan dalam
hal ini Indonesia juga merupakan negara berkembang serta membutuhkan suatu
preferensi khusus dari negara maju, tetapi hal tersebut tidak didapatkan pada
kasus ini dan Tanggung Jawab Hukum yang didapatkan oleh Indonesia atas
dikeluarkannya putusan mahkamah internasional pada bulan Januari 2018 adalah
Uni Eropa wajib meniadakan bea masuk anti dumping terhadap produk kelapa
sawit dari Indonesia. Pengertian anti dumping menurut konsep GATT 1994
adalah bea masuk yang dikenakan kepada barang yang diketahui sebagai barang
dumping dengan tujuan menghilangkan unsur dumping pada barang tersebut, dan
agar harga barang tersebut tidak terlalu tinggi perbedaannya dengan harga barang
sejenis di negara importir. Dengan adanya tindakan anti dumping, suatu negara
dapat melindungi industri dalam negeri dari praktik dumping yang merpakan
tindakan yang sangat merugikan perekonomian suatu negara dan bisa mematikan
industri dalam negeri.

Saran yang terdapat dalam skripsi ini yaitu dalam kegiatan perdagangan
internasional seharusnya Indonesia lebih transparansi dalam produk yang akan di
jual pada pasar internasional, hal tersebut menghindari adanya statement negatif
terkait produk dalam negeri yang akan di ekspor keluar negeri. Hendaknya
sebelum Indonesia melakukan kegiatan transaksi perdagangan internasional
haruslah menjalin komunikasi sebaik mungkin dengan negara tujuan dan apabila
terdapat kerugian yang dialami oleh Indonesia terhadap suatu kebijakan yang
telah diterapkan oleh Uni Eropa, hendaknya Indonesia meminta ganti rugi atas
penerapan kebijakan tersebut.
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BAB |
PENDAHULUAN

1.1 Latar Belakang

Bumi, air dan kekayaan yang terkandung didalamnya dikuasai oleh negara
dan dipergunakan sebesar-besarnya untuk kemakmuran rakyat.! Indonesia sebagai
negara dengan kekayaan sumber daya alam yang melimpah tentunya akan lebih
mudah dalam mengelola dan mengembangkannya, apalagi sumber daya alam
tersebut dimanfaatkan untuk meningkatkan perekonomian dan kesejahteraan
rakyatnnya.

Upaya pemerintah Indonesia dalam mengingkatkan perekonomian negara
guna kesejahteraan masyarakat dapat dilakukan dengan berbagai cara yang
diantaranya berupa pemanfaatan sumber daya alam dengan sebaik mungkin,
memperbanyak hasil produksi diberbagai bidang seperti pertambangan, pertanian,
perdagangan dan perindustrian yang kemudian dapat menciptakan lapangan kerja
baru. Indonesia merupakan negara agraris dengan salah satu jumlah penduduk
terbanyak dunia. Tanah pertanian di Indonesia pun dapat dikatakan sangat subur,
tak terkecuali dalam sektor pertanian yaitu pengelolaan kelapa sawit.

Produk utama kelapa sawit adalah tandan buah segar (TBS). Produk ini
diolah di pabrik kelapa sawit (PKS) untuk diambil minyak dan intinya.
Pengolahan tandan buah segar (TBS) menjadi minyak sawit mentah dan inti
(kernel) yang bermutu baik adalah tujuan utama dari pengolahan. Guna
mendapatkan Crude Palm Oil dengan dengan mutu baik, pengolahan dilakukan
menurut tahapan tertentu dengan sejumlah syarat pengolahan yang sudah
ditentukan sejak dilapangan hingga proses akhir.

Perintis usaha perkebunan kelapa sawit di Indonesia adalah Adrient Hallet,
seorang warga negara Belgia. Budidaya yang dilakukannya diikuti oleh K. Schadt
yang menandai lahirnya perkebunan kelapa sawit di Indonesia. Sejak saat itu

perkebunan kelapa sawit mulai berkembang seiring dengan meningkatnya

! Undang-Undang Dasar Negara Republik Indonesia Tahun 1945 Pasal 33 Ayat 3
? posman Sibuea, 2014, Minyak Kelapa Sawit, Teknologi & Manfaatnya untuk Pangan

Nutrisetikal, Jakarta: Erlangga, him. 3
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permintaan minyak nabati akibat revolusi industri pertengahan abad ke-19.
Perkebunan kelapa sawit pertama berlokasi di Pantai Timur Sumatera (Deli) dan
Aceh. Jenis tanaman sawit yang dikenal saat itu adalah “Deli Dura” yang berasal
dari Bogor dan Deli. Luas areal perkebunan saati itu mencapai 5.123 Ha.®

Seiring dengan perkembangan perkebunan kelapa sawit yang pesat di
Indonesia maka pada tahun 2007 dinyatakan sebagai negara penghasil sawit
mentah (Crude Palm Oil, CPO) terbesar dunia, Indonesia mempunyai
kepentingan membangun industri hilir kelapa sawit. Pemanfaatan dan pengolahan
minyak sawit menjadi produksi turunan dengan nilai tambah yang tinggi
merupakan suatu upaya membuka lapangan kerja baru. Secara khusus, pemerintah
telah mengidentifikasi pengembangan industri hilir minyak sawit (Industri pangan
nutrasetikal dan oleokimia) menjadi salah satu prioritas pembangunan nasional.
Ketika harga minyak mentah (BBM) menembus 100 dollar AS per barel maka
pada tahun 2007 muncul kesadaran global akan pentingnya bahan bakar
terbarukan sebagai alternatif. Bahan bakar nabati dari CPO yakni biodiesel
didorong untuk diproduksi secara berkelanjutan. Pemerintah pun menyusun
strategi dalam menciptakan industri hilir bahan bakar nabati (BBN) nasional.
Harapannya, Indonesia bisa menjadi raja minyak nabati global dengan produksi
CPO terbesar dunia dan potensi lahan pertanian yang luas.*

Indonesia sebagai negara dengan penghasil kelapa sawit terbesar di dunia
juga melakukan ekspor kelapa sawit, permintaan dunia akan kelapa sawit
menunjukkan bahwa kelapa sawit juga dapat di terima di berbagai negara.
Mayoritas hasil produksi kelapa sawit Indonesia telah di ekspor dengan negara
tujuan diantaranya Pakistan, Malaysia, RRT, Belanda dan India. Kegiatan ekspor
kelapa sawit Indonesia tidak selamanya berjalan lancar, pada tahun 2013 Uni
Eropa menganggap Indonesia telah melakukan suatu praktek dumping terhadap
produk kelapa sawit yang dianggap menimbulkan kerugian bagi beberapa
pengusaha lokal di beberapa negara Eropa, Uni Eropa kemudian mengeluarkan

suatu kebijakan bea masuk anti dumping terhadap kelapa sawit Indonesia.

®Ibid., him.5
*Ibid., him.8
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Tindakan anti dumping adalah tindakan yang diambil pemerintah berupa
pengenaan bea masuk anti dumping terhadap barang dumping.”

Sejak adanya BMAD tersebut kinerja ekspor biodiesel kelapa sawit
Indonesia ke Uni Eropa menurun drastis. Berdasarkan data dari Badan Pusat
Statistik, pendapatan yang dihasilkan dari ekspor biodiesel kelapa sawit pada
tahun 2013-2016 mengalami penurunan yang sangat signifikan yaitu dari U$ 649
juta menjadi U$ 150 juta. Atas dasar kerugian yang diterima oleh Indonesia
terhadap kebijakan yang diberlakukan oleh Uni Eropa kemudian Indonesia
menggugat Uni Eropa melalui Forum Dispute Settlement Body (DSB) World
Trade Organization terkait bea masuk anti dumping, yang selanjutnya disebut
BMAD pada tanggal 19 Februari 2014 di Pengadilan tingkat 1 Uni Eropa. Pada
tanggal 15 September 2015 pengadilan tingkat 1 Uni Eropa tersebut menolak
adanya BMAD. Putusan tersebut tidak membuat Uni Eropa menyerah, kemudian
pada tanggal 24 November 2016 gugatan banding kembali di ajukan oleh Uni
Eropa. Setelah menunggu sekitar kurang lebih 2 tahun, Januari 2018 putusan MA
Uni Eropa kembali memenangkan Indonesia, atas dasar putusan MA Uni Eropa
Tersebut maka Uni Eropa wajib meniadakan bea masuk anti dumping terhadap
produk kelapa sawit dari Indonesia.®

Putusan banding yang dikeluarkan oleh MA Uni Eropa dinilai sudah tepat,
dikarenakan apabila kita melihat kembali pada aturan yang terdapat di General
Agreement on Tariffs and Trade 1994 (GATT 1994) bahwa kebijakan anti
dumping dapat di jalankan apabila suatu produk dari sebuah negara kemudian
dipasarkan di negara lain dengan perbandingan harga lebih murah dibandingkan
dengan negara asal dan Indonesia dinilai tidak melakukan apapun yang melanggar
ketentuan yang terdapat pada artikel VI GATT tersebut.

Berdasarkan permasalahan diatas, maka penulis perlu membahas terkait
bentuk pelanggaran yang dilakukan oleh Uni Eropa terhadap produk kelapa sawit

Indonesia dan tanggung jawab Uni Eropa dalam penerapan bea masuk anti

® Peraturan Pemerintah Republik Indonesia Nomor 34 Tahun 2011 Tentang Tindakan
Anti Dumping, Tindakan Imbalan, dan Tindakan Pengamanan Perdagangan, Pasal 1 angka 1.

® Galih Gumelar, 2018, RI Menangkan Gugatan WTO Atas Bea Masuk Biodiesel Uni
Eropa, melalui www.cnnindonesia.com/ekonomi/20180322082728-92-284933/indonesia-menang-
gugatan-banding-uni-eropa-untuk-biodiesel diakses pada tanggal 15 Oktober 2018 Jam 16.30
WIB.



http://www.cnnindonesia.com/ekonomi/20180322082728-92-284933/indonesia-menang-gugatan-banding-uni-eropa-untuk-biodiesel
http://www.cnnindonesia.com/ekonomi/20180322082728-92-284933/indonesia-menang-gugatan-banding-uni-eropa-untuk-biodiesel
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dumping dalam perdagangan kelapa sawit Indonesia. Atas permasalahan-
permasalahan tersebut maka penulis membuat karya ilmiah dengan judul
“PENERAPAN BEA MASUK ANTI DUMPING DALAM PERDAGANGAN
KELAPA SAWIT INDONESIA DI UNI EROPA”

1.2 Rumusan Masalah
Berdasarkan uraian dari latar belakang masalah diatas maka penulis akan
membatasi masalah yang akan dibahas yang berkaitan dengan :
1. Apa bentuk pelanggaran yang dilakukan oleh Uni Eropa dalam
perdagangan kelapa sawit Indonesia di Uni Eropa ?
2. Apa bentuk tanggung jawab Uni Eropa terhadap penerapan bea masuk anti

dumping dalam perdagangan kelapa sawit Indonesia di Uni Eropa ?

1.3 Tujuan Penelitian

Agar penulisan skripsi ini dapat diperoleh suatu sasaran yang jelas dan
tepat sesuai dengan tujuan yang ingin dicapai, maka tujuan penulisan proposal ini
adalah sebagai berikut :
1.3.1 Tujuan Umum
Tujuan secara umum dari penulisan proposal ini adalah :

1. Untuk memenuhi dan melengkapi syarat dan tugas menyelesaikan
studi meraih gelar Sarjana Hukum pada Fakultas Hukum Universitas
Jember;

2. Untuk mengembangkan dan menerapkan ilmu pengetahuan yang telah
diperoleh diperkuliahan dengan praktek yang terjadi dalam kehidupan
masyarakat;

3. Untuk memberikan sumbangan pemikiran yang bermanfaat bagi
kalangan umum dan khususnya mahasiswa Fakultas Hukum

Universitas Jember.
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1.3.2 Tujuan Khusus
Tujuan secara khusus dari penulisan proposal ini adalah :
1. Untuk mengetahui dan memahami bentuk pelanggaran yang dilakukan
oleh Uni Eropa terhadap kegiatan perdagangan kelapa sawit Indonesia
di Uni Eropa.
2. Untuk mengetahui dan memahami bentuk tanggung jawab Uni Eropa
terhadap perdagangan kelapa sawit Indonesia di Uni Eropa.
1.4 Metode Penelitian

Penelitian skripsi ini dilandasi dengan metode penelitian ilmiah
berdasarkan kaidah yang berlaku dalam penelitian hukum sehingga dapat
terungkap kebenaran hukum yang sistematis dan logis. Metode penelitian sendiri
meliputi empat aspek yaitu tipe penelitian, pendekatan masalah, sumber bahan
hukum dan analisis bahan hukum.

1.4.1 Tipe Penelitian

Untuk mencapai kebenaran yang diinginkan serta akurat, penulis
menggunakan tipe penelitian secara yuridis normatif (legal research). Adapun
penelitian normatif adalah menemukan kebenaran, yaitu adakah aturan hukum
sesuai norma hukum dan adakah norma yang berupa perintah atau larangan itu
sesuai dengan prinsip hukum, serta apakah tindakan seseorang sesuai norma
hukum (bukan hanya sesuai aturan hukum) atau prinsip hukum.” Sehingga
penelitian hukum normatif berkaitan dengan prinsip-prinsip dan norma hukum
yang digunakan dalam perdagangan kelapa sawit internasional.

1.4.2 Pendekatan Masalah

Pendekatan masalah diperlukan karena dengan pendekatan tersebut
penulis akan mendapatkan informasi dari berbagai aspek mengenai isu yang
sedang dicoba untuk dicari jawabannya.® Pendekatan yang digunakan penulis
dalam penulisan penelitian ini adalah pendekatan Undang-Undang (Statue
Approach) dan pendekatan konseptual (Conceptual Approach).

" Peter.M.Marzuki, 2016, Penelitian Hukum , Jakarta: Kencana Media Group, him.47
% Ibid, HIm 133.
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Pendekatan Undang-Undang (Statue Approach) dilakukan dengan
menelaah semua Undang-Undang dan regulasi yang bersangkut paut dengan isu
hukum yang sedang ditangani. Bagi penelitian untuk kegiatan praktis, pendekatan
Undang-Undang ini akan membuka kesempatan bagi peneliti untuk mempelajari
akadah konsistensi dan kesesuaian antara suatu undang-undang dengan undang-
undang yang lainnya atau antara Undang-Undang dan Undang-Undang Dasar atau
antara Regulasi dan Undang-Undang. Hasil dari telaah tersebut merupakan suatu
argumen untuk memecahkan isu yang dihadapi, bagi penelitian untuk kegiatan
akademis, peneliti perlu mencari ratio legis dan dasar ontologis suatu Undang-
Undang tersebut. Dengan mempelajari ratio legis dan dasar ontologis suatu
undang-undang, peneliti sebenarnya mampu menangkap kandungan filosofi yang
ada dibelakang undang-undang itu, memahami kandungan filosofi yang ada
dibelakang Undang-Undang itu, peneliti tersebut akan dapat menyimpulkan
mengenai ada tidaknya benturan filosofis antara undang-undang dengan isu yang
dihadapi.®

Pendekatan Konseptual beranjak dari pandangan-pandangan dan doktrin-
doktrin yang berkembang didalam ilmu hukum, peneliti akan menemukan ide-ide
yang melahirkan pengertian-pengertian hukum, konsep-konsep hukum, dan asas-
asas hukum yang relevan dengan isu yang dihadapi. Pemahaman akan pandangan-
pandangan dan doktrin-doktrin tersebut merupakan sandaran bagi peneliti dalam
membangun suatu argumentasi hukum dalam memecahkan isu yang dihadapi.*
1.4.3 Bahan Hukum

Sumber bahan hukum yang digunakan dalam penulisan skripsi ini meliputi
bahan hukum primer dan bahan hukum sekunder. Berikut penjelasannya :
1.4.3.1 Bahan Hukum Primer

Sumber bahan hukum primer merupakan sumber bahan hukum yang
bersifat autoratif, yang artinya mempunyai otoritas yaitu berupa perUndang-

Undangan, catatan-catatan resmi atau masalah dalam pembuatan perUndang-

® Ibid, him 134.
% 1bid, him 135.
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Undangan dan putusan-putusan hakim.* Bahan hukum Primer yang digunakan
dalam penulisan skripsi ini adalah :
1. Undang-Undang Republik Indonesia Nomor 7 Tahun 1994 Tentang
Pengesahan Agreement Establishing The World Trade Organization
(Persetujuan Pembentukan Organisasi Perdagangan Dunia).
2. Undang-Undang Nomor 10 Tahun 1995 Tentang Kepabeanan.
3. Peraturan Pemerintah Republik Indonesia Nomor 34 Tahun 2011 Tentang
Tindakan Anti Dumping, Tindakan Imbalan, dan Tindakan Pengamanan
Perdagangan.
1.4.3.2 Bahan Hukum Sekunder

Sumber bahan hukum sekunder adalah sumber bahan hukum yang
memberikan penjelasan terhadap bahan hukum primer yang berupa literatur-
literatur tertulis yang berkaitan dengan pokok masalah dalam studi ini, baik
berbentuk buku-buku, makalah-makalah, laporan penelitian, artikel surat kabar
dan lain sebagainya.*?
1.4.4 Analisis Bahan Hukum

Proses analisis merupakan proses menemukan jawaban dari pokok
permasalahan. Proses menemukan jawaban atas permasalahan yang mana
dilakukan dengan tahap-tahap sebagai berikut :*3

a. Mengidentifikasikan fakta hukum dan mengeliminir hal-hal yang
tidak relevan untuk menetapkan permaslah yang hendak diajukan;

b. Pengumpulan bahan-bahan hukum dari sekiranya dianggap
memiliki relevansi juga bahan-bahan non hukum;

c. Melakukan telaah atas permasalahan yang diajukan berdasarkan
bahan-bahan yang telah dikumpulkan;

d. Menarik kesimpulan dalam bentuk argumentasi yang menjawab
permasalahan yang diajukan;

e. Memberikan preskripsi atau hal yang sebenarnya harus dilakukan
berdasar argumentasi yang telah dibangun dalam kesimpulan.

Berdasarkan metode penelitian yang diuraikan diatas diharapkan didalam

penulisan skripsi ini, penulis mampu memperoleh jawaban atas rumusan masalah

dengan menggunakan metode deduktif yaitu penarikan kesimpulan dari

™ Ibid, him 181.

12 peter. M. Marzuki, 2010, Penelitian Hukum, Jakarta: Kencana Prenada Group, him.
141

" Ibid,him.143
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permasalahan yang bersifat umum menuju permasalahan yang bersifat khusus
sehingga memperoleh hasil yang dapat dipertanggungjawabkan kebenarannya

secara ilmiah.
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BAB I
TINJAUAN PUSTAKA

2.1  Dumping
2.1.1 Pengertian Dumping

Menurut A F. Erawati dan J.S Badudu bahwa dumping dalam konteks
hukum internasional adalah suatu bentuk diskriminasi harga internasional yang
dilakukan oleh sebuah perusahaan atau negara pengekspor, yang menjual
komoditinya dengan harga lebih rendah di pasar luar negeri dibandingkan di pasar
dalam negeri sendiri, dengan tujuan memperoleh keuntungan atas ekspor pada
tingkat harga yang lebih rendah dari normal, oleh karena itu perlu suatu tindakan
yang disebut anti dumping, yaitu suatu tindakan balasan yang diberikan oleh
negara pengimpor terhadap barang dari negara pengekspor yang melakukan
dumping. Hal tersebut diperlukan agar pengusaha dalam negeri tidak mengalami
kerugian.™

Sedangkan menurut Sumadji P, Yudha Pratama dan Rosita pengertian
dumping yaitu politik ekonomi yang dilakukan suatu negara untuk menjual hasil
produksinya diluar negeri dengan harga lebih murah daripada penjualan dalam
negeri, dengan tujuan menguasai pasar luar negeri,"> kemudian dalam Black Law
Dictionary Dumping adalah In commercial usage, the act of selling in quantity at
a very low pricec or practically regardless of the price; also selling (surplus
goods) abroad at less than the market price at home.*

Dalam GATT 1947 Pasal VI ayat 1 article VI GATT : Anti Dumping and
Countervailling Duties menjelaskan pengertian dumping sebagai berikut :

“The contracting parties recognize that dumping, by which product
of one country are introduced into the commerce of another country
at less than normal value of the products, is to be condemned if it
causes or threatens material injury to an established industry in the
territory of a contracting party of materially retards the

“ A F. Erawati dan J.S Badudu dalam Muhammad Sood, 2011, Hukum Perdagangan
Internasional , Jakarta: Rajawali Pers, him.117

> Sumadji. P, Yudha Pratama dan Rosita, 2006, Kamus Ekonomi Edisi Lengkap
Inggris-Indonesia , Jakarta: Wacana Intelektual, Cet I ,him.265

16 Black, Hendry Campbell, 1991, Black Law Dictionary, Sixt Editions, paul-Minn,
West Publishing, Co. him.347
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establishment of a domestic industry for the purpose of this articl, a

product is to be considered as being introduced into the commerce of

an importing country at less than its normal value, it the price of the
product exported from one country to another.

a. Is less than the comparable price in the ordinary course of trade,
for the like product when destined for consumption in the
exporting country of

b. In the absense of such domestic price, is less than either

i. The highest comparable price for the like product for export to
any third country in the ordinary of trade of

ii. The cost production of the product in the country of origin plus
a reasonable addition for selling cost and profit.

10

Di dalam article VI GATT diadakan penyempurnaan yang dituangkan

sebagai berikut :

For the purpose of this agreement, a product is to be
considered as being dumped, i.e. introduced into the commerce of
another country at less than its normal value, if the export price of
the product exported from one country to another is less than the
comparable price, in the ordinary course of trade, for the like
product when destined for consumption in the exporting country.

dalam article 2 Persetujuan tentang pelaksanaan pasal VI dari GATT 1994 yaitu

Dari beberapa pengertian tentang dumping diatas, dapat disimpulkan

mendapatkan keuntungan.

2.2.2 Bentuk-Bentuk Dumping

bahwa dumping merupakan suatu tindakan curang yang dilakukan oleh eksportir
dengan cara melakukan diskriminasi harga, yaitu menjual suatu produk di luar
negeri dengan harga yang lebih rendah dibandingkan dengan harga normal guna

Menurut Robert Willig ada 5 tipe dumping yang dilihat dari tujuan

eksportir, kekuatan pasar, dan struktur pasar import, antara lain :*’

a. Market Expansion Dumping, perusahaan pengekspor bisa meraih
untung dengan menetapkan “mark up”’ yang lebih rendah di pasar
import karena menghadapi elastisitas permintaan yang lebih besar
selama harga yang ditawarkan rendah.

b. Cyclital Dumping, motivasi dumping jenis ini muncul dari adanya
biaya marginal yang luar biasa rendah atau tidak jelas,
kemungkinan biaya produksi yang menyertai kondisi dari
kelebihan kapasitas produksi yang terpisah dari pembuatan
produk terkait.

17 Jose Tavares de Araujo Jr, 2001, Anti Dumping in the America : Analyses on trade

and integration in the Americas, hIm 9 http://www.dttc.oas.org/trade/studies/subsid/Antidumptav.
pdf, di akses 05 Oktober 2018 Pukul 20.24.


http://repository.unej.ac.id/
http://repository.unej.ac.id/

11

c. State Trading Dumping, latar belakang dan motivasinya mungkin
sama dengan kategori dumping lainnya, tapi yang menonjol
adalah akuisisi moneternya.

d. Strategic Dumping, istilah ini diadopsi untuk menggambarkan
ekspor yang merugikan perusahaan saingan di negara pengimpor
melalui strategis keseluruhan negara pengekspor, baik dengan
cara pemotongan harga ekspor maupun dengan pembatasan
masuknya produk yang sama ke pasar negara pengekspor. Jika
bagian dari porsi pasar domestik tiap eksportir independen cukup
besar dalam tolak ukur skala ekonomi, maka memperoleh
keuntungan dari besarnya biaya yang harus dikeluarkan oleh
pesaing-pesaing asing.

e. Predatory Dumping, istilah ini dipakai pada ekspor dengan harga
rendah dengan tujuan mendepak pesaing dari pasar, dalam rangka
memperoleh kekuatan monopoli dipasar negara pengimpor.
Akibat terburuk dari dumping kenis ini adalah matinya
perusahaan-perusahaan yang memproduksi barang sejenis.

Ada atau tidaknya suatu praktik dumping perlu suatu pembuktian bahwa
suatu barang adalah barang dumping, article IV GATT pada prinsipnya telah
melakukan kriteria umum bahwa dumping yang dilarang adalah dumping yang
dapat menimbulkan kerugian materiil baik terhadap industri yang sudah berdiri (to
an establishment industry) maupun telah menimbulkan hambatan pada pendirian
industri  domestik (the establishment of domestic industry). Berdasarkan
penjelasan tersebut maka dumping dapat dikategorikan menjadi tiga unsur/kriteria
sebagai berikut™® :

1. Produk dari suatu negara yang diperdagankan oleh negara lain
dijual dengan harga yang lebih rendah dari harga normal (less
than normal value) atau disebut less than fair value (LTFV).

2. Akibat diskriminasi harga tersebut yang menimbulkan kerugian
materiil terhadap industri yang telah berdiri atau menjadi
halangan terhadap industri dalam negeri.

3. Adanya kausal antara penjual barang impor yang melakukan less
than fair value dengan kerugian yang diderita oleh negara.

2.2.3 Pengertian Bea Masuk Anti Dumping
Menurut Peraturan Pemerintah Republik Indonesia No. 34 Tahun 2011
Tindakan Anti Dumping, Tindakan Imbalan, dan Tindakan Pengamanan

Perdagangan yang dimaksud tindakan anti dumping adalah tindakan yang diambil

8 Sukarmi, 2002, Regulasi Anti Dumpig di Bawah Bayang-Bayang Pasar Bebas,
Jakarta: Sinar Grafika, him.42
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pemerintah berupa pengenaan bea masuk anti dumping terhadap barang
dumping.*

Ketentuan anti dumping sudah tercantum sejak disepakatinya GAAT pada
tahun 1947, secara simultan telah diadakan beberapa perjanjian tambahan (Side
Agreement) mengenai suatu pasal dalam GATT, dimana perjanjian tambahan
tersebut dikenal dengan code, Lembaga anti dumping diatur dalam pasal VI
GATT vyang merekomendasikan kepada setiap negara anggota untuk
mengimplementasikan ketentuan GATT dalam sistem hukum nasional masing-
masing.Sebagai negara yang turut ambil bagian dalam perdagangan multilatereal,
Indonesia telah meratifikasi Agreement Establishing the WTO melalui UU Nomor
7 Tahun 1994 (Lembaran Negara Tahun 1994 Nomor 57, Tambahan Lembaran
Negara Nomor 3564). Dengan meratifikasi Agreement Establishing the WTO ini,
Indonesia secara sekaligus telah meratifikasi pula Anti dumping Code (1994)
yang merupakan salah satu dari Multilateral Trade Agreement.”’ Sebagai
konsekuensi dari diratifikasinya Agreement Establishing the WTO oleh Indonesia,
Indonesia kemudian membuat ketentuan dasar tentang antidumping dengan cara
menyisipkan dalam Undang-Undang Nomor 10 Tahun 1995 tentang Kepabeanan.
Ketentuan tentang antidumping ini tercantuk dalam bab IV bagian pertama pasal
18 sampai dengan pasal 20. Bab IV tersebut berjudul “Bea Masuk Anti dumping”.
Ketentuan inilah yang kemudian menjadi dasar bagi pembuatan peraturan tentang
antidumping Indonesia.?*

Dengan dimuatnya ketentuan anti dumping dalam Undang-Undang Nomor
10 Tahun 1995 tentang Kepabeanan, sebagai tindak lanjutnya dikeluarkan
peraturan-peraturan pelaksana sebagai berikut :

1. Peraturan Pemerintah Nomor 34 Tahun 1996 tentang Bea
Masuk Antidumping dan Bea Masuk Imbalan.
2. Keputusan-keputusan Menteri Perindustrian perdagangan antara
lain berikut ini :
a. (1) Keputusan Menteri Perindustrian Perdagangan No. 261
Tahun 1996 tentang Tata Cara Persyaratan Pengajuan

19 peraturan Pemerintah Republik Indonesia No. 34 Tahun 2011, Opcit.

% A, Setiadi, 2001, Anti Dumping Dalam Perspektif Hukum Indponesia, Jakarta: S&R
Legal CO, him.5

%! Ibid, him 11.
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Penyelidikan Atas Barang Dumping Barang Mengandung
Subsidi, yang diperbarui dengan:

(2) Keputusan Menteri Perindustrian Perdagangan
No. 216/MPP/Kep/7/2001 tentang Perubahan Keputusan No.
261/MPP/Kep/9/1996 tentang Tata Cara dan Persyaratan
Pengajuan Penyelidikan Atas Barang Dumping dan Barang
Mengandung Subsidi.

b. (1) Keputusan Menteri Perindustrian Perindustrian
Perdagangan
No. 136/MPP/Kep/6/1996 tentang Pembentukan Komite
Antidumping Indonesia yang diperbaharui oleh:

(2) Keputusan Menteri Perindustrian Perdagangan No.
430/MPP/Kep/9/1999 tentang Komite Anti Dumping
Indonesia (KADI) Tim Operasional Antidumping (TOAD),
diperbarui oleh :

(3) Keputusan Menteri Perindustrian Perdagangan No.
427/MPP/Kep/10/2000 tentang Komite  Antidumping
Indonesia.

c. (1) Keputusan Menteri Perindustrian Perdagangan No.
172/MPP/Kep/6/1996 tentang Organisasi Tata Cara TOAD
diperbarui oleh :

(2) Keputusan Ketua TOAD No. 354/TOAD/kep/10/1999
tentang Pengangkatan Anggota TOAD, yang kemudian
diperbarui lagi oleh:

(3) Keputusan Menteri Perindustrian dan Perdagangan No.
428/MPP/Kep/10/2002 tentang Penujukan Pengangkatan
Anggota Komite Antidumping Indonesia.

(4) Keputusan Menteri Perindustrian Perdagangan No.
24/MPP/Kep/1/2002 tentang Pembebasan Pengangkatan
ketua Merangkap Anggota Komite Antidumping Indonesia.

2.2  Perdagangan Kelapa Sawit
2.2.1 Pengertian Perdagangan Kelapa Sawit

Perdagangan pada umumnya ialah pekerjaan membeli barang dari suatu
tempat atau pada suatu waktu dan menjual barang itu ditempat lain atau pada
waktu yang berikut dengan maksud memperoleh keuntungan. Dalam Buku | Bab
1 Pasal 2 sampai dengan Pasal 5 KUHD diatur tentang pedagang dan perbuatan
perdagangan. Pedagang adalah orang yang melakukan perbuatan perdagangan
sebagai pekerjaan sehari-hari (Pasal 2 KUHD). Pengertian perdagangan dalam
pasal 3 Kitab Undang-Undang Hukum Dagang (KUHD) adalah membeli barang
untuk dijual kembali dalam jumlah banyak atau sedikit, masih berupa bahan atau
sudah jadi, atau hanya untuk disewakan pemakaiannya. Perbuatan perdagangan
dalam pasal ini hanya meliputi perbuatan membeli, tidak meliputi perbuatan
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menjual. Menjual adalah tujuan dari perbuatan membeli, padahal menurut
ketentuan Pasal 4 KUHD perbuatan menjual termasuk juga dalam perbuatan
perdagangan.”? Sedangkan menurut beberapa ahli terkait dengan pengertian
perdagangan, yaitu :

1. Djoened, perdagangan ialah suatu kegiatan ekonomi yang
menghubungkan produsen dan konsumen dan sebagai sebuah
kegiatan distribusi, maka perdagangan menjamin terhadap
penyebaran, peredaran dan juga penyediaan barang dengan
melalui mekanisme pasar yang ada.

2. Bambang Utoyo, perdagangan adalah suatu proses tukar menukar
baik barang maupun jasa dari sebuah wilayah ke wilayah lainnya.
Kegiatan perdagangan ini terjadi dikarenakan adanya perbedaan
sumber daya yang dimiliki dan perbedaan kebutuhan.

3. Agus Trimarwanto, Bambang Prishardoyo & Shodiqgin,
perdagangan ialah salah satu jenis Kkegiatan perusahaan
dikarenakan menggunakan sumber daya atau faktor-faktor
produksi dalam rangka untuk meningkatkan atau menyediakan
pelayanan umum.

Kelapa sawit (Elaeis) adalah tumbuhan industri penting penghasil minyak

masak, minyak industri, maupun bahan bakar (biodiesel). Kelapa sawit
merupakan salah satu produk unggulan yang dimiliki oleh Indonesia. Dalam pasar
internasional kelapa sawit juga cukup menjanjikan sebagai pengganti dari minyak
mentah yaitu sebagai bahan bakar nabati (BBN).

Jadi, perdagangan kelapa sawit bisa dikatakan sebagai kegiatan yang
menghubungkan antara penjual dan pembeli untuk distribusi kelapa sawit dalam

suatu perdagangan kelapa sawit.

2.2.2 Bentuk-Bentuk Perdagangan Kelapa Sawit Nasional dan
Internasional

Defisit neraca perdagangan yang dialami oleh Indonesia dalam beberapa
tahun ini cukup tinggi, neraca dagang Indonesia defisit USD 2,03 Miliar pada Juli
2018, tetapi sektor kelapa sawit dapat menjadi penyelamat perekonomian nasional

ditengah tekanan global saat ini. Tindakan yang dimaksud dengan penyelamat

22 Abdulkadir Muhammad, 2010, Hukum Perusahaan Indonesia, Bandung: Citra Aditya
Bakti, Cet 4, him.13
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adalah dengan melakukan ekspor kelapa sawit.?* Perdagangan sawit dalam negeri
sudah terpenuhi dan tindakan ekspor merupakan hal yang wajar apabila
dimaksudkan untuk mendapatkan keuntungan guna menyeimbangkan neraca
perdagangan Indonesia. Adapun beberapa bentuk teori perdagangan internasional
yang dikemukakan oleh para ahli :

a. Absolut Advantage/Keunggulan Mutlak (Adam Smith)

Teori ini menjadi salah satu teori perdagangan
internasional yang paling dikenal. Teori yang dikemukakan oleh
Adam Smith ini menyatakan bahwa keuntungan mutlak
merupakan keuntungan yang didapatkan oleh sebuah negara
karena berhasil membuat biaya produksi barang dengan harga
yang lebih murah dari negara lain. Dalam teori ini, jika biaya
produksi antar negara tidak berbeda maka perdagangan
internasional tidak ada alasan untuk dapat melangsungkan
perdagangan tersebut.

b. Comparative Advantage / Teori Keunggulan Komparatif

Teori ini dikemukakan oleh David Ricardo pada tahun
1817. Dalam teori ini lebih melihat kepada keuntungan dan
kerugian perdagangan internasional dengan perbandingan
relatif. Sampai dengan ini keunggulan komparatif merupakan
dasar dalam melaksanakan perdagangan internasional. Teori
Komparatif milik David Ricardo juga dikenal sebagai teori
modern perdagangan internasional. Dalam teorinya David
Ricardo berpendapat bahwa meskipun sebuah negara tidak
memiliki keunggulan mutlak dibandingkan negara lain dalam
memproduksi barang tertentu, perdagangan internasional antar
negara yang saling menguntungkan masih dapat terjadi. Dengan
catatan bahwa negara tersebut melakukan spesialisasi produksi
terhadap barang yang memiliki biaya relatif kecil dibandingakan
negara lain.

Dasar pemikiran teori Ricardo ini pada dasarnya tidak
berbeda dengan teori absolut yang dikemukakan oleh Adam
Smith. Perbedaannya adalah terletak pada cara pengukuran
terhadap keunggulan suatu negara, yakni ketika dilihat dari sisi
komparatif biayanya dan bukan pada perbedaan absolutnya.
Perbedaan utama dari kedua teori diatas adalah pada biaya
multak dan relatif dalam memproduksi sebuah produk.

c. Teori dari Pandangan Kaum Merkantilisme

Merkantilisme merupakan sebuah kelompok masyarakat
yang memiliki ideologi kapitalisme komersial yang merupakan
ciri-ciri ekonomi pasar. Dimana adanya politik pandangan

% Yayu Agustini Rahayu, 2018, Ekspor Sawir Dapat Selamatkan Neraca Dagang
Indonesia, melaluiwww.liputan6.com/bisnis/read/3627003/ekspor-sawit-dapat-selamatkan-neraca-

dagang-indonesia diakses pada tanggal 14 Oktober Jam 15.00 WIB.
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terhadap kemakmuran sebuah negara adalah lebih tinggi
dibandingkan dengan kemakmuran perseorangan. Kaum
merkantilisme berpendapat bahwa salah satu cara membuat
negara kaya adalah dengan melakukan ekspor sebanyak-
banyaknya dan memperkecil impor.

Dalam perdagangan internasional teori merkantilisme
menitikberatkan kepada tujuan untuk memperbesar ekspor
dibandingkan dengan impor serta kelebihan ekspor yang dapat
dibayar dengan menggunakan logam mulia.

d. Reciprocal Demand/Teori Permintaan Timbal Balik (Jhon Stuart
Mill)

Teori ini dikemukakan olen JS Mill, sebenarnya
munculnya teori ini adalah untuk melanjutkan teori dari
Komparatif Ricardo dimana mencari titik keseimbangan antara
pertukaran barang antar dua negara dengan perbandingan
pertukaran dengan menentukan Dasar Tukar Dalam negeri
(DTD). Teori ini lebih menekankan kepada keseimbangan
antara permintaan dan penawarannya, sebab permintaan dan
penawaran merupakan penentu dalam menentukan jumlah
barang yang akan diekspor dan diimpor.

e. Teori Mazhab NeoKlasik

Mazhab Neoklasik mengubah pandangan dan teori
tentang perdagangan internasional bahwa pandangan ekonomi
dan teori tidak lagi didasarkan pada tenaga kerja, atau biaya
produksi namun telah beralih pada tingkat kepuasan (Marginal
Utility). Pendekatan ini menjadi salah satu cara dalam
mengungkap teori ekonomi. Adanya perubahan pandangan tentu
juga mengubah teori yang ada serta metodeloginya.

2.2.3 Manfaat Perdagangan Kelapa Sawit

Kelapa Sawit menghasilkan dua jenis minyak, yaitu minyak sawit dan
minyak inti sawit. Kedua jenis minyak ini telah terbukti memiliki keunggulan
untuk kesehatan. Penggunaannnya sangat luas mulai minyak goreng, shortening,
margarin, es krim, french dressing, hingga mayones. Minyak sawit sebagai
sumber energi tidak mengandung kolestrol, asam lemak trans dan komposisi asam
lemaknya seeimbang, mengandung asam lemak linoleat sebagai asam lemak
esensial, dan kaya antioksidan alami. Minyak sawit lebih lengkap gizinya
daripada minyak zaitum dan minyak kedelai. Minyak sawit mengandung vitamin
dan mineral yang lengkap dan nyaris sempurna bagi kesehatan tubuh.
Kelengkapan gizi minyak sawit tak dapat disaingi oleh minyak sayur seperti
jagung dan kacang merah.
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Minyak sawit mengandung komponen aktif yang sangat berguna bagi
kesehatan dari bayi sampai dengan orang dewasa. Secara alami, ia merupakan
sumber asam lemak tidak jenuh tunggal dan asam lemak tidak jenuh ganda.
Komposisi asam lemak sawit mirip dengan komposisi asam lemak ASI (Air Susu
Ibu). Keberadaan tiga asam lemak tidak jenuh seperti asam oleat, linoleat, dan
linoleat sangat penting dalam makanan bayi karena berperan dalam pembentukan
myelin, pembungkus urat saraf. Minyak sawit juga memiliki beberapa manfaat
bagi kesehatan, diantaranya :

1. Anti Aging;

2. Menghambat Penyakit Degeneratif;

3. Konsumsi tinggi asam palmitat tidak mengakibatkan
hiperkolesterolemia jika dikonsumsi bersama asam linoleat >
4,5% dari total energi (French dkk., 2002).

2.3 World Trade Organization
2.3.1 Pengertian World Trade Organization

World Trade Organization (WTO) adalah satu-satunya organisasi
internasional global yang berurusan dengan aturan perdagangan antar negara.
Intinya adalah perjanjian World Trade Organization dinegosiasikan dan ditanda
tangani oleh sebagian besar negara-negara perdagangan dunia dan diratifikasi di
parlemen mereka. Tujuannya adalah untuk membantu produsen barang dan jasa,
ekportir, dan importir melakukan bisnis mereka.?* WTO saat ini memiliki lebih
dari 160 anggota yang mewakili 98% perdagangan dunia. Untuk bergabung
dengan WTO, pemerintah harus membawa kebijakan ekonomi dan
perdagangannya sesuai dengan aturan WTO dan merundingkan syarat masuknya
dengan keanggotaan WTO.

WTO didirikan pada tanggal 1 Januari 1995, berdasarkan Marrakesh
Agreement Establishing the World Trade Organization. Hukum dasar WTO dapat
dibagi dalam 5 kategori, yaitu peraturan mengenai non diskriminasi, peraturan
mengenai akses pasar, peraturan mengenai perdagangan yang tidak adil, peraturan
mengenai hubungan antara liberalisasi perdagangan dan nilai-nilai serta

kepentingan sosial lainnya, dan peraturan mengenai harmonisasi perangkat hukum

# Diakses dan diterjemahkan dari www.wto.org, Minggu 7 Oktober 2018, Jam 08.00
WIB.
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nasional dalam bidang-bidang khusus.”> WTO Agreement terdiri atas 16 pasal dan
menjelaskan secara lengkap fungsi-fungsi WTO, perangkat-perangkatnya,
keanggotaannya, dan prosedur pengambilan keputusan. Selain itu dalam
perjanjian singkat ini juga terlampir sembilan belas perjanjian internasional yang
merupakan kesatuan dan menjadi bagian dari WTO Aggreement. Perjanjian ini
terdiri atas :

1. Perjanjian-perjanjian multilateral atas perdagangan barang
(Lampiran 1A), terdiri dari : General Agreement on Tariffs and
Trade 1994 (Perjanjian Umum mengenai Tarif dan Perdagangan
1994, yang selanjutnya disebut GATT 1994), (lihat bagian 2.2,
2.4,3.3,34,4.2,43,5.2,5.4,55,|5.6, 5.7) dan;

2. Dua belas perjanjian mengenai aspek-aspek khusus dalam
perdagangan barang, seperti :

a. Agreement on Agriculture (Perjanjian dalam bidang
Pertanian) (lihat 4.3 dan 5.5).

b. Agreement on the Application of Sanitary and Phytosanitary
Measures (Perjanjian mengenai Penerapan Tindakan Sanitasi
dan Phystosanitasi) yang selanjutnya disebut SPS Agreement,
lihat bagian 6.3.

c. Agreement on Technical Barriers to Trade (Perjanjian
mengenai Hambatan-hambatan Teknis dalam Perdagangan)
selanjutnya disebut TBT Agreement, lihat bagian 6.2.

d. Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994 (Perjanjian mengenai
Penerapan Pasal VI GATT 1994) selanjutnya disebut Anti
Dumping Agreement, lihat bagian 4.2.

e. Agreement on Subsidies dan Countervailing Measures
(Perjanjian mengenai Subsidi dan Tindakan Imbalan),
selanjutnya disebut SCM Agreement, lihat bagian 4.3 dan

f. Agreement on Safeguards (Perjanjian mengenai Safeguards).

g. General Agreement on Trade in Services (Perjanjian
mengenai Perdagangan dibidang Jasa, selanjutnya disebut
GATS, Lampiran 1B, liat bagian 2.3, 2.5, 3.5, 5.3, 5.4, dan
5.6.

3. Agreement on Trade Related Aspects of Intellectual Property
Rights (Perjanjian mengenai aspek-aspek yang berhubungan
dengan perdagangan Hak Kekayaan Intelektual), selanjutnya
disebut TRIPS Agreement, Lampiran 1C, lihat bagian 6.4.

4. Understanding on Rules and Procedures Governing the
Settlement of Disputes (Pengertian mengenai Peraturan dan
Prosedur yang mengatur Penyelesaian Sengketa), selanjutnya
disebut DSU, lampiran 2, lihat bagian 8.1-8.5.

% Ppeter van den Bossche, et.,all, Pengantar Hukum WTO, Yayasan Obor Indonesia,
him.3.


http://repository.unej.ac.id/
http://repository.unej.ac.id/

19

5. Trade Policy Review Mechanism (Mekanisme Penilaian
Kebijakan perdagangan), selanjutnya disebut TPRM, Annex 3,
lihat bagian 7.2.

6. Dua perjanjian plurilateral mengenai pengadaan pemerintah
(government procurement) dan perdagangan pesawat sipil (trade
in civil aircraft),(lampiran 4).

Perjanjian-perjanjian pada Lampiran 1, 2, dan 3 adalah perjanjian

multilateral dan mengikat seluruh anggota WTO. Lampiran 4 berisi dua perjanjian
plurilateral yang hanya mengikat anggota WTO yang secara tegas telah
menyetujuinya. WTO Agreement terdiri lebih dari 25.000 halaman, termasuk
lampiran-lampirannya. Substansi peraturan WTO sebanyak 95% merupakan
Schedules of Concessions (Jadwal Konsesi dalam perdagangan barang) dan
Schedules of Specific Commitments (Jadwal Komitemen-Komitmen Khusus
dalam perdagangan jasa). Daftar-daftar ini dapat dilihat dalam situs WTO (lihat
bagian 3.2 dan 3.5).%°

2.3.2 Prinsip-Prinsip World Trade Organization
Prinsip-prinsip dasar liberalisasi ekonomi global dalam ketentuan GATT
tersebut ternyata banyak mengadopsi dari prinsip-prinsip dalam hukum ekonomi
internasional yang telah dijabarkan sebelumnya. Prinsip-prinsip GATT tersebut
dapat diklasifikasikan sebagai berikut:
1. Most Favourite Nation (MFN) Principle
Prinsip Most Favourite Nation tersebut, menentukan bahwa setiap
keuntungan, bantuan, dan hak istimewa yang diberikan oleh suatu negara
peserta terhadap setiap barang yang berasal dari ataupun yang ditujukan
kepada suatu negara harus diberikan juga (bagi produk sejenis) kepada
seluruh anggota peserta lainnya.?’
2. National Treatment Principle
Prinsip National treatment menentukan bahwa suatu produk negara
lain harus diperlakukan sama dengan produk domestik bila masuk secara
sah. Dengan demikian, negara anggota diwajibkan untuk memberikan

perlakua sama atas barang-barang impor dan lokal. Meskipun demikian,

% 1bid
2" |bid, him 128
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pengenaan bea masuk terhadap barang impor tidak termasuk sebagai
pelanggaran terhadap prinsip national treatment, bahkan apabila produk-
produk lokal tidak dikenakan pajak yang setara.?

3. Prinsip Transparansi (Tranparency Principle)

Ketentuan artikel X GATT menentukan bahwa semua kebijakan
dan pengaturan hukum harus dipublikasikan secara transparan. Hal itu
dimaksudkan agar sesama negara peserta GATT dapat mengetahui dan
mengakses ketentuan, terkait dengan perdagangan dari negara lain. Selain
itu, melalui prinsip transparansi ini negara peserta GATT harus berhati-
hati dalam menentukan kebijakan dan pengaturan yang terkait dengan
perdagangan, dan tidak boleh merugikan bagi kepentingan negara lain.
Keikutsertaan WTO mewajibkan para anggotanya untuk menyesuaikan
prinsip-prinsip yang dianut GATT dengan ketentuan nasional di negara
masing-masing.?

4. Reciprocity Principle (Prinsip Resiprositas)

Prinsip resiprositas ini diatur dalam artikel XXVIII GATT dalam
konteks negosiasi tarif yang bertujuan mengurangi tingkat tarif dengan
memberi keuntungan secara timbal balik. Prinsip timbal balik ini
merupakan prinsip dasar yang sangat esensial dalam GATT. Melalui
prinsip resiprositas negara-negara anggota dapat membuat perlakuan
tertentu untuk mengurangi hambatan dan rintangan.®

5. Tarif sebagai Instrumen Tunggal untuk Proteksi

Tarif binding ditujukan untuk lebih menjamin perdagangan
internasional yang lebih dapat diprediksi (predictable). Oleh karena itu,
diterapkan ketentuan melakukan suatu komitmen yang mengikat negara-
negara anggota (tariff binding). Pengikatan komitmen tersebut
dimaksudkan agar negara anggota tidak meningkatkan bea masuk terhadap
barang impor setelah masuk daftar komitmen (tariff binding).*

6. Larangan terhadap Restriksi Kuantitatif

2 pasal 3 GATT, Pasal 17 GATS, dan Pasal 31 TRIPs
% N. Rosyidah Rakhmawati, Op.cit, him 129.

% 1bid, him 129.

3 1bid, him 130.
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Secara umum, ketentuan GATT hanya memperbolehkan restriksi
melalui tarif sehingga melarang adanya restriksi yang bersifat kuantitatif,
yaitu kuota, subsidi, atau pembatasan lain.*

Ketentuan artikel XI GATT secara tegas menentukan larangan
pembatasan kuantitatif dengan menyatakan bahwa setiap negara anggota
tidak boleh menerapkan pembatasan impor atau ekspor melalui kuota atau
lisensi. Hambatan ini diperbolehkan melalui tarif, pajak, atau sejenisnya.
Ketentuan selengkapnya, artikel XI GATT menetapkan sebagai berikut :

“No prohibitions or restrictions other than duties, taxes or
charges, whether made effective through quotas, import or export licenses
or other measures, shall be instituted or maintained by any contracting
party on the importation of any product of the exportation or sale for
export of any product destines for the territory of any other contracting
party.”

Perlakuan Khusus dan Berbeda (Special and Differential Treatment)

Ketentuan artiker 36-38 GATT, memungkinkan adanya
kekhususan dan perlakuan yang berbeda pada suatu negara peserta GATT
khususnya bagi negara berkembang. Ketentuan artiker tersebut
menyatakan hal seperti dibawah ini.

“Pada dasarnya, negara-negara maju mengakui bahwa negara-
negara berkembang perlu mendapat kesempatan untuk meningkatkan
peranannya dalam perdagangan dunia. Oleh karena itu, negara-negara
maju tidak menuntut adanya pemberlakuan prinsip resiprositas atau
perlakuan timbal balik dalam negosiasi dengan negara-negara
berkembang. Dan, memberikan prioritas tinggi pada penghapusan
hambatan perdagangan yang menyangkut kepentingan negara-negara
berkembang.”

Preferensi Negara Berkembang

Prinsip ini memperbolehkan diberikannya preferensi khusus bagi
negara berkembang. Dengan pertimbangan, negara berkembang
memerlukan kekhususan dalam melakukan kewajiban ketentuan GATT

#1bid, him 130.


http://repository.unej.ac.id/
http://repository.unej.ac.id/

10.

22

akibat kondisi yang sangat jauh dengan negara maju. Negara berkembang
umumnya dicirikan sebagai negara yang mengalami kekurangan modal,
teknologi, skill, industri masih dalam taraf berkembang, dan sumber daya
manusia masih rendah. Dengan demikian, kemampuan negara berkembang
dalam melakukan kegiatan ekonomi atau perdagangan jauh berbeda
dengan negara maju. Oleh karena itu, akan dianggap adil bila dalam
melaksanakan perdagangan bebas tersebut, negara berkembang diberikan
preferensi khusus.*
Penyelesaian secara Damai

Prinsip ini menentukan bahwa dalam menghadapi sengketa
perdagangan harus diupayakan penyelesaiian secara damai. Ketentuan
GATT telah menyediakan prosedur penyelesaian sengketa (the procedures
for the Settlement of Disputes) yang dapat ditempuh melalui beberapa
cara, seperti dalam ketentuan artikel XXIII GATT. Prinsip ini dilandasi
keinginan mewujudkan hubungan ekonomi secara damai. Pengalaman
sejarah menunjukan bahwa sengketa dibidang perdagangan atau ekonomi
bisa memunculkan pertikaian, bahkan sebuah peperangan. Untuk itu,
ketentuan GATT menentukan sebuah prinsip penyelesaian sengketa secara
damai guna menghindari hal tersebut pada umumnya, apabila mulai
munculnya sengketa diupayakan untuk melakukan konsultasi atau upaya
damai.**
Prinsip Perkecualian

Selain mengatur prinsip-prinsip sebagaimana yang telah disebutkan
ketentuan GATT juga menetapkan adanya ketentuan perkecualian, sebagai
berikut :

a. Kebijakan Anti Dumping

Berdasarkan ketentuan GATT yang mengatur bahwa

dumping terjadi bila suatu produk dari sebuah negara

dipasarkan di negara lain dengan harga lebih murah daripada

harga normal negara asal. Tindakan tersebut harus diberi

* 1bid, him 131.
3 Ibid, him 132.
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sanksi apabila menyebabkan kerugian material terhadap

industri yang sedang berkembang atau mengancam dan

merugikan perkembangan produk domestik.*

b. Kebijakan Subsidi

GATT  menetapkan bahwa suatu negara  dapat

memberlakukan subsidi untuk meningkatkan ekspor atau

mengurangi impor. Apabila terdapat negara yang mengalami

kerugian maka negara yang bersangkutan dapat melakukan

pembicaraan mengenai kemungkinan untuk membatasi

subsidi tersebut.

c. Kebijakan Pengaman (The Safeguards Clause)

Kebijakan safeguards merupakan tahapan untuk melakukan

pengamanan yang penting diterapkan untuk terwujudnya

perdagangan internasional yang efektif.
2.3.3 Jenis Penyelesaian Sengketa World Trade Organization

Sistem penyelesaian sengketa melalui Lembaga Penyelesaian Sengketa
(LPS) World Trade Organization (WTO) diatur dalam Under standing on Rules
and Procedures Governing the settlement of dispute atau yang biasa disebut DSU.
Substansi ketentuan yang ada dalam DSU merupakan interpretasi dan
implementasi dari ketentuan pasal IlIl GATT 1947 dan badan vyang
melaksanakannya adalah Dispute Settlement Body atau DSB. Lembaga LPS WTO
merupakan bagian dari General Council atau Dewan Umum WTO sehingga
semua negara anggota terikat dan mempunyai hak yang sama untuk menggunakan
eksistensi DSB tersebut.
Mengenai kewenangan dari DSB meliputi membentuk panel, mengadopsi

panel dan laporan badan banding (appellate bodyreport), melaksanakan
pengawasan implementasi terhadap rekomendasi dan keputusan yang telah dibuat

serta mengotorisasi penundaan konsensi (suspension of concessions).

3 Ibid, him 132
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Skema 1. Struktur WTO Agreement

[ WTO Agreement ]
( GATT ) / \ / \
GATS DISPUTE TRADE
L ) SETTLEMENT POLICY
1 ) REVIEW
TRIPS

) 2N NG /

Sumber : Ade Maman Suherman, 2014, Hukum Perdagangan Internasional,
Jakarta: Sinar Grafika, him 56.

Berdasarkan pasal 3 DSU dapat diketahui tugas utama dari DSB adalah
sebagai berikut :

1. Mengklarifikasi ketentuan-ketentuan yang ada dalam perjanjia
WTO dengan melakukan interpretasi meurut hukum kebiasaan
Internasional publik.

2. Hasil penyelesaian sengketa tidak bolen menambah atau
mengurangi hak-hak dan kewajiban yang diatur dalam ketentuan
WTO.

3. Menjamin solusi yang positif dan diterima oleh para pihak dan
konsisten dengan substansi dalam WTO.

4. Memastikan penarikan tindakan negara pelanggar yang tidak
sesuai dengan ketentuan-ketentuan perjanjian yang sudah
tercakup dalam agreement (coveredagreement). Tindakan
retalisasi atau pembalasan dimungkinkan tetapi sebagai upaya
terakhir.

Penyelesaian sengketa di DSB haruslah melalui sejumlah tahapan, yaitu

konsultasi, prosess panel, proses banding, adopsi dan pengawasan implementasi.
Berikut penjelasan dari masing-masing tahapan tersebut diatas :

a. Konsultasi
Langkah pertama dari prosedur penyelesaian sengketa WTO
adalah konsultasi. Konsultasi ini merupakan permintaan negara
anggota yang dituduh melanggar ketentuan WTO yang berakiat
meniadakan atau menghambat keuntungan negaranya.

b. Pembentukan Panel
Panel harus berkonsultasi secara reguler dengan para pihak dan
memberikan mereka peluang yang tepat untuk mengembangkan
suatu solusi yang saling memuaskan para pihak (mutually
satisfactory solution).

c. Lembaga banding WTO (Appelate Body)
Anggota banding WTO terdiri atas para pakar hukum
perdagangan Internasional, tidak terafiliasi dengan pemerintah
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tertentu. Selain itu aspek keterwakilan dari keanggotaan WTO
yang secara geografis mewakili region masing-masing Yyaitu
Amerika, Amerika Selatan, Asia, Afrika Utara dan Afrika
Selatan.®

% pasal 17 angka 3 Under standing on Rules and Procedures Governing the settlement
of dispute (DSU)
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BAB IV
PENUTUP

4.1 KESIMPULAN

Berdasarkan permasalahan yang telah dikemukakan tersebut, penulis
memberikan kesimpulan sebagai berikut :

1. Bentuk pelanggaran yang dilakukan oleh Uni Eropa dalam kasus
penerapan bea masuk anti dumping dalam produk kelapa sawit Indonesia
adalah bentuk pelanggaran akan prinsip most favourite nation (non
diskriminasi) dan preferensi negara berkembang. Diskriminasi yang
dimaksud adalah suatu bentuk perbuatan penerapan kebijakan bea masuk
anti dumping atas barang impor asal Indonesia yaitu produk kelapa sawit
Indonesia yang dapat digolongkan kedalam tindakan diskriminasi, hal
tersebut didasari akan tidak adanya cukup bukti bahwa Indonesia telah
melakukan dumping pada produk kelapa sawitnya, akan tetapi Uni Eropa
tetap menerapkan kebijakan tersebut yang dapat merugikan Indonesia dan
dalam hal ini Indonesia juga merupakan negara berkembang serta
membutuhkan suatu preferensi khusus dari negara maju, tetapi hal tersebut
tidak didapatkan pada kasus ini.

2. Tanggung jawab hukum vyang didapatkan oleh Indonesia atas
dikeluarkannya putusan mahkamah internasional pada bulan Januari 2018
adalah Uni Eropa wajib meniadakan bea masuk anti dumping terhadap
produk kelapa sawit dari Indonesia. Pengertian anti dumping menurut
konsep GATT 1994 adalah bea masuk yang dikenakan kepada barang
yang diketahui sebagai barang dumping dengan tujuan menghilangkan
unsur dumping pada barang tersebut, dan agar harga barang tersebut tidak
terlalu tinggi perbedaannya dengan harga barang sejenis di negara
importir. Dengan adanya tindakan anti dumping, suatu negara dapat
melindungi industri dalam negeri dari praktik dumping yang merupakan
tindakan yang sangat merugikan perekonomian suatu negara dan bisa

mematikan industri dalam negeri.

52
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4.2 SARAN

Berdasarkan pada permasalahan dan kesimpulan yang telah dikemukakan
diatas, penulis dapat memberikan saran sebagai berikut :

1. Dalam kegiatan perdagangan internasional seharusnya Indonesia
memberikan informasi detail terkait produk yang akan dipasarkannya
dalam pasar internasional, hal tersebut menghindari adanya statement
negatif terkait produk dalam negeri yang akan di ekspor ke luar negeri
seperti pada kasus penerapan kebijakan bea masuk anti dumping terhadap
produk kelapa sawit Indonesia di Uni Eropa yang dikarenakan minimnya
informasi yang diperoleh Uni Eropa kemudian Uni Eropa menerapkan
kebijakan bea masuk anti dumping terhadap produk kelapa sawit
Indonesia yang secara tidak langsung sangat merugikan pendapatan
Indonesia. Hendaknya sebelum Indonesia melakukan kegiatan transaksi
perdagangan internasional haruslah menjalin komunikasi sebaik mungkin
dengan negara tujuan khususnya tentang informasi produk yang akan
diperdagangkan.

2. Apabila terdapat kerugian yang dialami oleh Indonesia terhadap suatu
kebijakan yang telah diterapkan oleh Uni Eropa, hendaknya Indonesia
meminta ganti rugi atas penerapan kebijakan tersebut dengan mengajukan
tuntutan kepada Uni Eropa melalui Dispute Settlement Body atau badan
penyelesaian sengketa WTO. Apabila masih tidak didapatkannya
kesepakatan antar negara yang bersengketa maka Indonesia juga berhak
untuk meminta kepada badan penyelesaian sengketa WTO untuk
mengesahkan tindakan retaliasi apabila suatu negara tidak mematuhi suatu
putusan. Retaliasi adalah tindakan balasan dalam bidang perdagangan
antar negara anggota WTO yang dilakukan oleh suatu negara sebagai
akibat tidak tercapainya suatu kesepakatan dalam proses penyelesaian
sengketa, dengan kata lain retaliasi dapat dilakukan sebagai upaya terakhir
ketika dalam suatu penyelesaian sengketa, upaya pemenuhan konsesi tidak

tercapai dalam jangka waktu yang telah ditentukan.
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China - HP-SSST (Japan) /

China - HP-SSST (EU)

China - X-Ray Equipment

EC - Bed Linen

EC - Fasteners (China)

EC - Hormones

EC - Salmon (Norway)

EU - Biodiesel (Argentina)

EU - Biodiesel (Argentina)

EU - Footwear (China)

Panel Reports, China - Measures Imposing Anti-Dumping Duties on High-
Performance Stainless Steel Seamless Tubes ("HP-SSST") from Japan /
China - Measures Imposing Anti-Dumping Duties on High-Performance
Stainless Steel Seamless Tubes ("HP-SSST") from the European Union,

WT/DS454/R and Add.1 / WT/DS460/R, Add.1 and Corr.1, adopted

28 October 2015, as modified by Appellate Body Reports WT/DS454/AB/R -

WT/DS460/AB/R

Panel Report, China — Definitive Anti-Dumping Duties on X-Ray Security

Inspection Equipment from the European Union, WT/DS425/R and Add.1,
adopted 24 April 2013, DSR 2013:I1II, p. 659

Panel Report, European Communities — Anti-Dumping Duties on Imports of

Cotton-Type Bed Linen from India, WT/DS141/R, adopted 12 March 2001, as

modified by Appellate Body Report WT/DS141/AB/R, DSR 2001:VI, p. 2077

Panel Report, European Communities — Definitive Anti-Dumping Measures on

Certain Iron or Steel Fasteners from China, WT/DS397/R and Corr.1,

adopted 28 July 2011, as modified by Appellate Body Report
WT/DS397/AB/R, DSR 2011:VIII, p. 4289

Appellate Body Report, EC Measures Concerning Meat and Meat Products

(Hormones), WT/DS26/AB/R, WT/DS48/AB/R, adopted 13 February 1998,

DSR 1998:1, p. 135

Panel Report, European Communities — Anti-Dumping Measure on Farmed

Salmon from Norway, WT/DS337/R, adopted 15 January 2008, and Corr.1,

DSR 2008:I, p. 3

Appellate Body Report, European Union — Anti-Dumping Measures on
Biodiesel from Argentina, WT/DS473/AB/R and Add.1, adopted

26 October 2016

Panel Report, European Union — Anti-Dumping Measures on Biodiesel from

Argentina, WT/DS473/R and Add.1, adopted 26 October 2016, as modified

by Appellate Body Report WT/DS473/AB/R

Panel Report, European Union - Anti-Dumping Measures on Certain Footwear
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from China, WT/DS405/R, adopted 22 February 2012, DSR 2012:1X, p. 4585

Japan - Alcoholic Beverages II | Appellate Body Report, Japan — Taxes on Alcoholic Beverages,

WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, adopted 1 November 1996,

DSR 1996:1, p. 97
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Short title

Thailand - H-Beams

US - Anti-Dumping and

Countervailing Duties (China)

US - Carbon Steel (India)

US - Continued Zeroing

US - Countervailing Duty

Investigation on DRAMS

US - Hot-Rolled Steel

US - Lamb

US - Oil Country Tubular

Goods Sunset Reviews

US - Shrimp (Article 21.5 -

‘ ‘ Full case title and citation

Panel Report, Thailand - Anti-Dumping Duties on Angles, Shapes and
Sections of Iron or Non-Alloy Steel and H-Beams from Poland, WT/DS122/R,
adopted 5 April 2001, as modified by Appellate Body Report

WT/DS122/AB/R, DSR 2001:VII, p. 2741

Appellate Body Report, United States — Definitive Anti-Dumping and
Countervailing Duties on Certain Products from China, WT/DS379/AB/R,
adopted 25 March 2011, DSR 2011:V, p. 2869

Appellate Body Report, United States — Countervailing Measures on Certain
Hot-Rolled Carbon Steel Flat Products from India, WT/DS436/AB/R, adopted
19 December 2014, DSR 2014:V, p. 1727

Appellate Body Report, United States — Continued Existence and Application
of Zeroing Methodology, WT/DS350/AB/R, adopted 19 February 2009,

DSR 2009:1I11I, p. 1291

Appellate Body Report, United States — Countervailing Duty Investigation on
Dynamic Random Access Memory Semiconductors (DRAMS) from Korea,

WT/DS296/AB/R, adopted 20 July 2005, DSR 2005:XVI, p. 8131

Appellate Body Report, United States — Anti-Dumping Measures on Certain

Hot-Rolled Steel Products from Japan, WT/DS184/AB/R, adopted
23 August 2001, DSR 2001:X, p. 4697
Appellate Body Report, United States — Safeguard Measures on Imports of

Fresh, Chilled or Frozen Lamb Meat from New Zealand and Australia,

WT/DS177/AB/R, WT/DS178/AB/R, adopted 16 May 2001, DSR 2001:IX,

p. 4051

Appellate Body Report, United States — Sunset Reviews of Anti-Dumping

Measures on Oil Country Tubular Goods from Argentina, WT/DS268/AB/R,

adopted 17 December 2004, DSR 2004:VII, p. 3257

Appellate Body Report, United States — Import Prohibition of Certain Shrimp
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Malaysia) and Shrimp Products — Recourse to Article 21.5 of the DSU by Malaysia,

WT/DS58/AB/RW, adopted 21 November 2001, DSR 2001:XIII, p. 6481

US - Softwood Lumber VI Appellate Body Report, United States - Investigation of the International
(Article 21.5 - Canada) Trade Commission in Softwood Lumber from Canada — Recourse to

Article 21.5 of the DSU by Canada, WT/DS277/AB/RW, adopted 9 May 2006,

and Corr.1, DSR 2006:XI, p. 4865
US - Stainless Steel (Korea) Panel Report, United States — Anti-Dumping Measures on Stainless Steel
Plate in Coils and Stainless Steel Sheet and Strip from Korea, WT/DS179/R,

adopted 1 February 2001, DSR 2001:1V, p. 1295

US - Stainless Steel (Mexico) Appellate Body Report, United States - Final Anti-Dumping Measures on

Stainless Steel from Mexico, WT/DS344/AB/R, adopted 20 May 2008,

DSR 2008:1I, p. 513

US - Wool Shirts and Blouses Appellate Body Report, United States — Measure Affecting Imports of Woven
Wool Shirts and Blouses from India, WT/DS33/AB/R, adopted 23 May 1997,

and Corr.1, DSR 1997:1, p. 323

US - Zeroing (EC) Appellate Body Report, United States — Laws, Regulations and Methodology

for Calculating Dumping Margins ("Zeroing"), WT/DS294/AB/R, adopted

9 May 2006, and Corr.1, DSR 2006:1I, p. 417
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Abbreviation

Anti-Dumping Agreement

CFPP
CIF
CPO
DET
DSB
DSU
EBB

EU Basic Regulation

FOB
GATT 1994

HPE

PFAD
PME
RME
SGRA
SME
usD

Vienna Convention

ABBREVIATIONS USED IN THIS REPORT

Description
Agreement on Implementation of Article VI of the General Agreement on Tariffs
and Trade 1994
Cold filter plugging point
Cost, insurance, and freight
Crude palm oil
Differential Export Tax
Dispute Settlement Body
Understanding on Rules and Procedures Governing the Settlement of Disputes
European Biodiesel Board
Council Regulation (EC) No. 1225/2009 of 30 November 2009 on protection
against dumped imports from countries not members of the European
Community (codified version), O] L 343, 22.12.2009, and corrigendum to
Council Regulation (EC) No. 1225/2009, OJ L 7, 12.1.2010
Free on board
General Agreement on Tariffs and Trade 1994
Reference price that is published monthly by the Indonesian Authorities and is
based on the average price from the previous month from three sources,
i.e. CIF Rotterdam, CIF Malaysia, and the Indonesian commodity exchange
market, all brought back to the FOB level
Palm fatty acid distillate
Palm methyl ester
Rapeseed methyl ester
Selling, general, and administrative
Soybean methyl ester
US dollars

Vienna Convention on the Law of Treaties, Done at Vienna, 23 May 1969,
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Wilmar Group P.T. Wilmar Bioenergi and P.T. Wilmar Nabati

WTO World Trade Organization
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1 INTRODUCTION

1.1 Complaint by Indonesia

1.1. On 10 June 2014, Indonesia requested consultations with the European Union pursuant to
Articles 1 and 4 of the Understanding on Rules and Procedures Governing the Settlement of
Disputes (DSU), Article XXII:1 of the General Agreement on Tariffs and Trade 1994 (GATT 1994)
and Articles 17.2 and 17.3 of the Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994 (Anti-Dumping Agreement) with respect to the anti-dumping
measures imposed by the European Union on imports of biodiesel originating in, inter alia,

Indonesia.1

1.2. Consultations were held on 23 July 2014 but failed to resolve the dispute.

1.2 Panel establishment and composition

1.3. On 30 June 2015, Indonesia requested the establishment of a panel pursuant to Article 6 of

the DSU with standard terms of reference.2 At its meeting on 31 August 2015, the Dispute
Settlement Body (DSB) established a panel pursuant to the request of Indonesia in documents

WT/DS480/2 and WT/DS480/2/Corr.1, in accordance with Article 6 of the DSU.3

1.4. The Panel's terms of reference are the following:

To examine, in the light of the relevant provisions of the covered agreements cited by
the parties to the dispute, the matter referred to the DSB by Indonesia in documents
WT/DS480/2 and WT/DS480/2/Corr.1 and to make such findings as will assist the
DSB in making the recommendations or in giving the rulings provided for in those

4
agreements.
1.5. On 4 November 2015, the parties agreed that the panel would be composed as follows:
Chairperson: Ms Deborah Milstein

Members: Mr Gilles Le Blanc

Mr Mathias Francke
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1.6. Argentina, Australia, Brazil, Canada, China, India, Japan, Norway, the Russian Federation,
Singapore, Turkey, Ukraine, and the United States notified their interest in participating in the
Panel proceedings as third parties.

1.3 Panel proceedings

1.3.1 General

1.7. The Panel began its work on this case later than it would have wished due to staff constraints
in the WTO Secretariat.5 The Panel held its organizational meeting with the parties on 4 May 2016.
During this meeting, Indonesia requested to postpone the proceedings pending the possible appeal
of the panel report in EU - Biodiesel (Argentina).”’ °~ The European Union did not object to

Indonesia's request. On 3 June 2016, the Panel decided to grant Indonesia's request and delay the
proceedings until the Appellate Body Report in EU - Biodiesel (Argentina) had been circulated.

Request for consultations by Indonesia, WT/DS480/1 (Indonesia's consultations request).
Request for the establishment of a panel by Indonesia, WT/DS480/2 (Indonesia's panel request).
DSB, Minutes of the meeting held on 31 August 2015, WT/DSB/M/367.

Constitution note of the Panel, WT/DS480/3.

EU - Biodiesel (Indonesia), communication from the Panel (dated 15 April 2016, circulated

u b W N =

6Indonesia further clarified its request in its communication dated 13 May 2016.

7The Panel Report in EU - Biodiesel (Argentina) was appealed by the European Union on 20 May 2016.
(Notification of an Appeal by the European Union, WT/DS473/10 (dated 20 May 2016 and circulated on

26 May 2016) and by Argentina on 25 May 2016. (Notification of an Other Appeal by Argentina, WT/DS473/11
(dated 25 May 2016 and circulated on 31 May 2016)).
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1.8. On 6 October 2016, the Appellate Body circulated its report in EU - Biodiesel (Argentina), which was
adopted by the DSB on 26 October 2016. On 4 November 2016, following a communication from the

Panel requesting cIarificationS, Indonesia requested the Panel to resume its work and hold an additional
organizational meeting to consider a proposed timetable and working procedures.9 The Panel held its
second organizational meeting on 30 November 2016. After consultation with the parties, the Panel
adopted its Working Procedureslo, Additional Working Procedures on Business Confidential Information
(BCI)ll, and timetable on 13 December 2016.

1.9. The Panel held a first substantive meeting with the parties on 29-30 March 2017. A session
with the third parties took place on 30 March 2017. The Panel held a second substantive meeting
with the parties on 4-5 July 2017. On 1 September 2017, the Panel issued the descriptive part of
its Report to the parties. The Panel issued its Interim Report to the parties on 3 October 2017. The
Panel issued its Final Report to the parties on 26 October 2017.

1.3.2 Request for a ruling on third party access to BCI pursuant to the Panel's Additional
Working Procedures on Business Confidential Information (BCI)

1.10. On 6 January 2017, the Panel received a communication from Indonesia, requesting the
Panel to limit third-party access to certain company specific data provided by individual Indonesian
producers, pursuant to paragraph 6 of the Panel's adopted Additional Working Procedures on

Business Confidential Information.”™ On 12 January 2017, the European Union objected to the
request, submitting that Indonesia's request is inconsistent with the DSU and fails to comply with

the terms of paragraph 6 of the Additional BCI Procedures.13 On 17 January 2017, the Panel
informed the parties and the third parties that it had denied Indonesia's request to limit third-party
access to certain BCI. The Panel's decision is set out in Annex D-1.

1.3.3 Requests for enhanced third party rights by Russia and the European Union

1.11. On 12 December 2016, Russia requested the Panel to exercise its discretion under Article
12.1 of the DSU to modify its Working Procedures and grant enhanced third party rights in this

proceeding.14 On 13 January 2017, the European Union requested the Panel to grant Russia's

request, albeit for different reasons than those contained in Russia's request.”™ On 2 March 2017,
the Panel informed the parties and the third parties that it had rejected those requests by Russia
and the European Union. The Panel's decision is set out in Annex D-2.

2 FACTUAL ASPECTS

2.1. This dispute concerns the anti-dumping measures imposed by the European Union on imports
of biodiesel from Indonesia that were adopted following the conclusion of an investigation on

imports of biodiesel from Argentina and Indonesia.16 This investigation was previously the subject
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8Communication from the Panel dated 28 October 2016.

9 In a communication dated 9 November 2016, the European Union informed the Panel that it
considered that outstanding developments may have a direct bearing on the question of whether or not it is
necessary, appropriate or fruitful to continue with the present proceedings at this time. Specifically, the
European Union referred to the fact that at that time it had yet to inform the DSB of its intentions in respect of
implementation of the recommendations and rulings of the DSB. In addition, the European Union stated that
the measure at issue had been substantially annulled by the municipal courts of the European Union, and
expected that a pending appeal related to this annulment would be concluded within a reasonable period of
time. In a communication dated 11 November 2016, Indonesia confirmed that it wished to proceed with the
dispute in the absence of any objective changes in factual circumstances.

10See the Panel's Working Procedures in Annex A-1.

1;Additional Working Procedures of the Panel on Business Confidential Information, Annex A-2.
Communication from Indonesia dated 6 January 2017, 03/ITN/I/2017.

Communication from the European Union dated 12 January 2017.
Communication from Russia dated 12 December 2016.
Communication from the European Union dated 13 January 2017.

16Commission Regulation (EU) No. 490/2013 of 27 May 2013 imposing a provisional anti-dumping duty
on imports of biodiesel originating in Argentina and Indonesia, O] L 141, 28.5.2013 (Provisional Regulation),
(Exhibit IDN-1), p. 6; Council Implementing Regulation (EU) No. 1194/2013 of 19 November 2013 imposing a
definitive anti-dumping duty and collecting definitively the provisional duty imposed on imports of biodiesel
originating in Argentina and Indonesia, OJ L 315, 26.11.2013 (Definitive Regulation), (Exhibit IDN-2), p. 2.

14
15
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of the dispute EU - Biodiesel concerning a complaint by Argentina, in respect of imports of
biodiesel from Argentina.17

2.2. The investigation was initiated by the European Commissiorigon 29 August 201218 Bollowing a
complaint submitted by the European Biodiesel Bﬁ)lard (EBB).”” The EU authorities™ imposed
provisional anti-ggmping duties on 29 May 2013 and definitive anti-dumping duties on 27
November 2013.”" Provisional anti-dumping duties were applied ranging from zero to 9.6% "~ and
were subsequently definitively collected on 27 November 2013.” " Definitive dumping margins were
calculated ranging from 8.8% to 23.3% and definitive anti-dumping duties were applied

corresponding to the calculated injury margins, which ranged from 8.8% to 20.5%. "~ The duties
were applied in the form of specific duties expressed as a fixed amount in euro/tonne.

2.3. On 20 December 2016, the European Commission initiated a review of the anti-dumping
measures imposed on imports of biodiesel originating in Argentina to bring them into conformity
with the recommendations and rulings adopted by the DSB, following the adoption of the panel

report, as modified by the Appellate Body report in the EU - Biodiesel (Argentina) dispute.26 In its
notice of initiation, the European Commission indicated that it also considered it appropriate to
examine the anti-dumping measures imposed on imports of biodiesel from Indonesia, considering
that: (a) the anti-dumping measures imposed on imports of biodiesel from Indonesia are subject
to a WTO dispute and involve essentially the same claims as raised by Argentina in the EU -
Biodiesel (Argentina) dispute; and (b) the legal interpretations contained in the adopted panel and
Appellate Body reports in EU - Biodiesel (Argentina) appear also to be relevant for the

. . . . . W27
investigation concerning Indonesia.

17Panel Report and Appellate Body Report in EU - Biodiesel (Argentina), WT/DS473/R and
WT/DS473/AB/R. Argentina challenged certain aspects of the anti-dumping measures that were imposed in
respect of imports of biodiesel from Argentina. In addition, Argentina made "as such" claims concerning the
second subparagraph of Article 2(5) of Council Regulation (EC) No. 1225/2009 of 30 November 2009 on
protection against dumped imports from countries not members of the European Community. (Panel Report,
EU - Biodiesel (Argentina), paras. 2.2-2.3).

18Notice of initiation of an anti-dumping proceeding concerning imports of biodiesel originating in
Argentina and Indonesia, OJ C 260, 29.8.2012, (Exhibit IDN-4). On 10 November 2012, the EU authorities
initiated an anti-subsidy proceeding with regard to imports of biodiesel from Argentina and Indonesia.
(Notice of initiation of an anti-subsidy proceeding concerning imports of biodiesel originating in Argentina and
Indonesia, OJ C 342, 10.11.2012, (Exhibit IDN-5)). The domestic industry withdrew its complaint on

7 October 2013 and the investigation was terminated on 27 November 2013. (Commission Regulation (EU)
No. 1198/2013 of 25 November 2013 terminating the anti-subsidy proceeding concerning imports of
biodiesel originating in Argentina and Indonesia and repealing Regulation (EU) No. 330/2013 making such
imports subject to registration, OJ L 315, 26.11.2013, (Exhibit IDN-6)).

19Consolidated version of the new anti-dumping complaint concerning imports of biodiesel originating in
Argentina and Indonesia (Complaint), (Exhibit IDN-3).
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20At the time of the investigation, the European Commission conducted investigations and adopted
preliminary determinations; the European Council adopted the final determinations on the basis of proposals
from the European Commission.

Provisional Regulation, (Exhibit IDN-1).

Zi Definitive Regulation, (Exhibit IDN-2).
Provisional Regulation, (Exhibit IDN-1), recital 179.

24 pefinitive Regulation, (Exhibit IDN-2).

25Deﬁnitive Regulation, (Exhibit IDN-2), recital 215. The injury margins for two Indonesian producers
were determined to be higher than the corresponding dumping margins. Anti-dumping duty rates were
assessed at the rate of the dumping margins for those producers.

Notice of initiation regarding the anti-dumping measures in force on imports of biodiesel originating in
Argentina and Indonesia, following the recommendations and rulings adopted by the Dispute Settlement Body
of the World Trade Organization in the EU - Anti-Dumping Measures on Biodiesel dispute (DS473) O] C476/3
of 20 December 2016, (Exhibit IDN-8).

27 The European Commission indicated that the scope of the review was limited to the cost of production of the
product under investigation when constructing normal value and the production capacity and capacity utilisation in the
context of establishing the impact of the dumped imports on the domestic industry. (Notice of initiation regarding the
anti-dumping measures in force on imports of biodiesel originating in Argentina and Indonesia, following the
recommendations and rulings adopted by the Dispute Settlement Body of the

World Trade Organization in the EU - Anti-Dumping Measures on Biodiesel dispute (DS473) O] C476/3
of 20 December 2016, (Exhibit IDN-8)).
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3 PARTIES' REQUESTS FOR FINDINGS AND RECOMMENDATIONS

3.1. Indonesia requests that the Panel find that the anti-dumping measures imposed by the

European Union on imports of biodiesel from Indonesia are inconsistent with28:

a. Articles 2.2 and 2.2.1.1 of the Anti-Dumping Agreement and Article VI:1(b)(ii) of the
GATT 1994 because in constructing the normal value for the Indonesian producers under
investigation, the European Union did not calculate the cost of production of biodiesel on
the basis of the records kept by those producers even though the records were in
accordance with the generally accepted accounting principles and accurately and
reasonably reflected the actual cost of production of biodiesel, and because the European
Union therefore failed to properly calculate the cost of production and properly construct
the normal value for those producers.

b. Article 2.2 of the Anti-Dumping Agreement because the European Union failed to
construct the normal value for the Indonesian producers under investigation on the basis
of the cost of production of biodiesel in the country of origin, i.e. Indonesia.

c. Articles 2.2 and 2.2.2(iii) of the Anti-Dumping Agreement because when constructing the
normal value for the Indonesian producers under investigation, the European Union did
not establish a cap for the profits as required by Article 2.2.2(iii) and the amount for
profits established was not determined by the European Union on the basis of a
reasonable method. The European Union therefore failed to properly construct the
normal value for those producers.

d. Articles 2.3 and 2.4 of the Anti-Dumping Agreement because the European Union did not
construct the export price for one Indonesian producer under investigation on the basis
of the price at which the imported biodiesel was first resold to independent buyers in the
European Union.

e. Article 9.3 (chapeau) of the Anti-Dumping Agreement and Article VI:2 of the GATT 1994
because on account of the inconsistencies with Article 2 specified above in the context of
the calculation of the dumping margin for the Indonesian producers, the European Union
calculated a margin of dumping and imposed and collected anti-dumping duties in excess
of the actual dumping margin, if any, by the Indonesian producers. This resulted in the
levy of anti-dumping duties on the Indonesian producers that exceeded their margin of
dumping which, under Article 9.3 of the Anti-Dumping Agreement, operates as the
ceiling for the amount of anti-dumping duty that can be levied in respect of the sales
made by a producer/exporter.

f. Articles 3.1 and 3.2 of the Anti-Dumping Agreement because the European Union's
determination of injury to the Union industry was not based on an objective examination
of the effect of those imports on prices in the domestic market for biodiesel and the
consequent impact of those allegedly dumped imports on domestic producers of
biodiesel. The European Union's findings regarding the price effects of the allegedly
dumped imports including price undercutting were not based on an objective
examination of the evidence on the record as, among others, the European Union did not
ensure price comparability in terms of physical characteristics and model-matching and
based its determination of price undercutting on partial and unexplained sales of the
sampled European Union producers.


http://repository.unej.ac.id/
http://repository.unej.ac.id/

g. Articles 7.1, 7.2, 9.2, and 9.3 (chapeau) of the Anti-Dumping Agreement because the
European Union incorrectly imposed and definitively collected provisional anti-dumping
duties with respect to the imports from one Indonesian producer under investigation, in
excess of the actual provisional margin of dumping of this producer, as it based itself on
a provisional dumping margin tainted by calculation errors.

28Indonesia's first written submission, para. 362; second written submission, para. 206.
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3.2. Indonesia submits that, as a consequence of the measures imposed by the European Union,
the benefits accruing to Indonesia under the Anti-dumping Agreement and the GATT 1994 were

impaired or nullified. Indonesia considers that the measures at issue should be withdrawn.29

3.3. Indonesia requests the Panel to make use of its discretion under the second sentence of
Article 19.1 of the DSU by suggesting ways in which the European Union should implement the
recommendations and rulings of the DSB to bring its measures into conformity with the Anti-

Dumping Agreement and the GATT 1994.30

3.4. The European Union requests that the Panel reject Indonesia's claims in this dispute in their

entirety.31

4 ARGUMENTS OF THE PARTIES

4.1. The arguments of the parties are reflected in their executive summaries, provided to the
Panel in accordance with paragraphs 18 and 19 of the Working Procedures adopted by the Panel
(see Annexes B-1, B-2, B-3, and B-4).

5 ARGUMENTS OF THE THIRD PARTIES

5.1. The arguments of Argentina, Australia, Brazil, China, Japan, Norway, Russia, Turkey, and the
United States are reflected in their executive summaries, provided in accordance with paragraphs
18 and 20 of the Working Procedures adopted by the Panel (see Annexes from C-1 to C-9).
Canada, India, Singapore, and Ukraine did not submit written or oral arguments to the Panel.

6 INTERIM REVIEW

6.1. On 3 October 2017, the Panel issued its Interim Report to the parties. On 17 October 2017,
the parties submitted communications to the Panel. Neither party asked the Panel to review
specific aspects of the Interim Report, nor requested an interim review meeting.

6.2. We have made a number of changes of an editorial or formatting nature to correct
typographical and other non-substantive errors, as well as to reflect the parties' designations of
information as BCI.

7 FINDINGS
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7.1 Introduction

7.1. Indonesia has advanced claims on an "as applied" basis concerning the anti-dumping
measures at issue in this case. Indonesia challenges several aspects of the dumping determination
related to the construction of normal value and export price, certain aspects of the European
Union's consideration of price effects and finding of significant price undercutting made in the
context of the injury determination, the collection of definitive anti-dumping duties, and finally, the
decision to impose and definitively collect provisional anti-dumping duties on imports from one
Indonesian producer under investigation. These claims have been brought under a number of
provisions of the Anti-Dumping Agreement and GATT 1994.

7.2. We shall address Indonesia's claims after first recalling the general principles governing treaty
interpretation, the standard of review, and the burden of proof in WTO dispute settlement
proceedings.

29Indonesia‘s first written submission, para. 363; second written submission, para. 207.
Indonesia's first written submission, para. 364; second written submission, para. 208.
European Union's first written submission, para. 149; second written submission, para. 77.
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7.2 General principles regarding treaty interpretation, the applicable standard of review,
and burden of proof

7.2.1 Treaty interpretation

7.3. Article 3.2 of the DSU provides that the dispute settlement system serves to clarify the
existing provisions of the covered agreements "in accordance with customary rules of
interpretation of public international law". Article 17.6(ii) of the Anti-Dumping Agreement similarly
requires panels to interpret that Agreemenzt‘s provisions in accordance with the customary rules of
interpretation of public international Iaw.3 It is generally accepted that the principles codified in

Articles 31 and 32 of the Vienna Convention are such customary rules.33

7.2.2 Standard of review

7.4. Panels generally are bound by the standard of review set forth in Article 11 of the DSU, which
provides, in relevant part, that:

[A] panel should make an objective assessment of the matter before it, including an
objective assessment of the facts of the case and the applicability of and conformity
with the relevant covered agreements.

7.5. In addition, Article 17.6 of the Anti-Dumping Agreement sets forth the special standard of
review applicable to disputes under the Anti-Dumping Agreement:

O] in its assessment of the facts of the matter, the panel shall determine whether
the authorities' establishment of the facts was proper and whether their evaluation of
those facts was unbiased and objective. If the establishment of the facts was proper
and the evaluation was unbiased and objective, even though the panel might have
reached a different conclusion, the evaluation shall not be overturned;

(ii)  the panel shall interpret the relevant provisions of the Agreement in accordance
with customary rules of interpretation of public international law. Where the panel
finds that a relevant provision of the Agreement admits of more than one permissible
interpretation, the panel shall find the authorities’ measure to be in conformity with
the Agreement if it rests upon one of those permissible interpretations.

Thus, Article 11 of the DSU and Article 17.6 of the Anti-Dumping Agreement together establish the
standard of review we are to apply with respect to both the factual and the legal aspects of the
present dispute.

7.6. When a panel is reviewing an investigating authority's determination of facts, the "objective
assessment" standard in Article 11 of the DSU requires a panel to review whether the authorities
have provided a reasoned and adequate explanation as to: (a) how the evidence on the record
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supported its factual findings; and (b) -how those factual findings support the overall
determination.” © Moreover, with respect to a "reasoned and adequate explanation", the Appellate
Body observed:

What is "adequate" will inevitably depend on the facts and circumstances of the case
and the particular claims made, but several general lines of inquiry are likely to be
relevant. The panel's scrutiny should test whether the reasoning of the authority is
coherent and internally consistent. The panel must undertake an in-depth examination
of whether the explanations given disclose how the investigating authority treated the
facts and evidence in the record and whether there was positive evidence before it to
support the inferences made and conclusions reached by it. The panel must examine
whether the explanations provided demonstrate that the investigating authority took

32Article 17.6(ii) of the Anti-Dumping Agreement also provides that if a panel finds that a provision
of the Anti-Dumping Agreement admits of more than one permissible interpretation, it shall uphold a
measure that rests upon one of those interpretations.

3Appellate Body Report, Japan - Alcoholic Beverages II, p. 10.

34Appellate Body Reports, US - Countervailing Duty Investigation on DRAMS, para. 186; and US -
Lamb, para. 103.
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proper account of the complexities of the data before it, and that it explained why it
rejected or discounted alternative explanations and interpretations of the record
evidence. A panel must be open to the possibility that the explanations given by the
authority are not reasoned or adequate in the light of other plausible alternative
explanations, and must take care not to assume itself the role of initial trier of facts,
nor to be passive by "simply accept[ing] the conclusions of the competent

authorities".35

7.7. Finally, a panel should not conduct a de novo review of the evidence, nor substitute its
judgment for that of the investigating authority. A panel must limit its examination to the evidence
that was before the investigating authority during the course of the investigation and must take
into account all such evidence submitted by the parties to the dispute.36 At the same time, a panel
must not simply defer to the conclusions of the investigating authority; a panel's examination of

those conclusions must be "in-depth" and "critical and searching".

7.2.3 Burden of proof

7.8. The general principles applicable to the allocation of the burden of proof in WTO dispute
settlement require that a party claiming a violation of a provision of a WTO Agreement must assert

and prove its claim. Therefore, as the complaining party, Indonesia bears the burden of
demonstrating that the measure at issue is inconsistent with the provisions of the covered
agreements that it invokes. The Appellate Body has stated that a complaining party will satisfy its
burden when it establishes a prima facie case, namely, a case which, in the absence of effective
refutation by the defending party, requires a panel, as a matter of law, to rule in favour of the

complaining party.”” It is generally for each party asserting a fact to provide proof thereof.40

7.3 Whether the EU anti-dumping measures imposed on imports of biodiesel from
Indonesia are inconsistent with Articles 2.2 and 2.2.1.1 of the Anti-Dumping Agreement
and Article VI:1(b)(ii) of the GATT 1994

7.3.1 Introduction

7.9. Indonesia claims that the anti-dumping measures applied by the European Union on biodiesel
imports from Indonesia are inconsistent with Articles 2.2 and 2.2.1.1 of the Anti-Dumping
Agreement and Article VI:1(b)(ii) of the GATT 1994, as follows:

a. First, the European Union acted inconsistently with the first sentence of Article 2.2.1.1
and, as a consequence Article 2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii)
of the GATT 1994, by failing to calculate the cost of production on the basis of the
records kept by the producers. Indonesia submits that the costs of crude palm oil (CPO)
reflected in the records of the exporting producers were substituted with the reference

export price for CPO published by the Indonesian authorities.41

b. Second, the European Union acted inconsistently with Article 2.2 of the Anti-Dumping
Agreement and Article VI:1(b)(ii) of the GATT 1994 by failing to construct the normal
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value for the Indonesian producers under investigation on the basis of the cost of
. - . - .42
production of biodiesel in the country of origin, Indonesia.

7.10. Indonesia submits that the substance of its claims are indistinguishable from claims raised by
Argentina under these provisions in the dispute EU - Biodiesel (Argentina) in respect of anti-

dumping measures imposed on imports of biodiesel from Argentina.43 Indonesia submits that

35Appellate Body Report, US - Softwood Lumber VI (Article 21.5 — Canada), para. 93 (referring to
Appellate Body Report, US - Lamb, para. 106). (emphasis original)

36Appellate Body Report, US - Countervailing Duty Investigation on DRAMS, paras. 187-188.

igAppeIIate Body Report, US - Softwood Lumber VI (Article 21.5 - Canada), para. 93.
39Appellate Body Report, US - Wool Shirts and Blouses, p. 14.
Appellate Body Report, EC - Hormones, para. 104.
Appellate Body Report, US - Wool Shirts and Blouses, p. 14.
Indonesia's first written submission, para. 44; second written submission, para. 4.
Indonesia's first written submission, para. 99; second written submission, para. 10.

Indonesia's first written submission, para. 45.
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given the identical fact pattern and decisions made by the European Union, these claims warrant
the same finding of inconsistency with the above provisions of the Anti-Dumping Agreement and

GATT 1994.44 The European Union has not disputed the relevance of the findings contained in the
panel and Appellate Body reports in EU - Biodiesel (Argentina) to the resolution of the dispute.45

7.11. For the purpose of addressing these claims, we consider below whether Indonesia has

demonstrated that the costs of CPO reflected in the records of the exporting producers =~ were
substituted with the reference export price for CPO published by the Indonesian authorities, and
thereafter, we address whether in doing so, the European Union acted inconsistently with the
provisions cited by Indonesia.

7.3.2 The EU authorities' determination of the cost of production for the construction of
normal value for Indonesian biodiesel producers

7.12. Indonesia submits that the set of circumstances facing Indonesia are "essentially identical"47
to the factual circumstances of claims raised by Argentina in EU - Biodiesel (Argentina). We
address the similarities in the EU authorities' determination of the cost of production for Argentine
and Indonesian biodiesel producers in the construction of normal value before considering
Indonesia's claims.

7.13. On 29 May 2013, the European Commission imposed provisional anti-dumping duties on
biodiesel originating in Argentina and Indonesia, imposing provisional anti-dumping duties on

Indonesian producers at margins of between zero and 9.6%. ~ The EU authorities concluded that
since both the Argentine and Indonesian domestic markets for biodiesel were heavily regulated,
domestic sales were not in the ordinary course of trade, and the normal value would have to be

constructed.49 To construct normal value, the EU authorities calculated the normal value by adding
to the producers' own production costs during the investigation period, the selling, general, and

administrative (SG&A) expenses incurred and a reasonable profit margin. At that time, the
petitioner, the EBB, claimed that the "Differential Export Tax" (DET) system in Argentina and
Indonesia depresses the price of soybeans and soybean oil (the main raw material inputs used in
the production of biodiesel in Argentina) and CPO (the main raw material input used in the
production of biodiesel in Indonesia) and therefore distorts the costs of biodiesel producers. The EU
authorities indicated that they did not have enough information at that stage to make a decision as

to the most appropriate way to address that cIaim.51 The EU authorities indicated that the
question as to whether the costs reasonably reflect the costs associated with the production of
biodiesel would be further examined at the definitive stage.

7.14. In the Definitive Disclosure, the EU authorities confirmed that their further investigation had
established that the DET system in place in Indonesia and Argentina depressed the domestic prices
of the main raw material input in Indonesia and Argentina to artificially low levels, and as a
consequence, this affected the cost of biodiesel producers in both countries.”™ The EU authorities
explained that, due to the distortions caused by the DET system in the respective countries, the
costs of the main raw material were not reasonably reflected in the records kept by the

producers.54 In the case of Indonesia, the EU authorities noted that during the investigation
period, biodiesel exports were taxed between 2% and 5%, while CPO exports were taxed

44Indonesia‘s first written submission, paras. 45 and 100.
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45The European Union acknowledges the factual description provided by Indonesia in respect of its
claims. (European Union's first written submission, paras. 6 and 14; second written submission, paras. 8 and
11). The European Union additionally noted that the EU investigating authorities decided to reopen the
investigation regarding anti-dumping measures in force equally in respect of imports of biodiesel originating in
Argentina and Indonesia, following the recommendations and rulings adopted by the DSB in EU - Biodiesel
(Argentina). In light of this, the European Union submits that Indonesia's claims are "unnecessary, premature
and misconceived". (European Union's first written submission, para. 12).

We note that the Indonesian government does not set the price of CPO in Indonesia.

47Indonesia‘s first written submission, para. 100; second written submission, para. 11.
Provisional Regulation, (Exhibit IDN-1), recital 179.
Provisional Regulation, (Exhibit IDN-1), recitals 44-45 and 63-64.
Provisional Regulation, (Exhibit IDN-1), recital 63.
2Provisional Regulation, (Exhibit IDN-1), recitals 45 and 63.
Provisional Regulation, (Exhibit IDN-1), recitals 45 and 63.

53 General Disclosure Document, AD593, Anti-Dumping Proceeding concerning imports of biodiesel
originating in Argentina and Indonesia (1 October 2013) (Definitive Disclosure), (Exhibit IDN-7), recital 26.

Definitive Disclosure, (Exhibit IDN-7), recitals 25, 34, and 57.
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between 15% and 20%. The export for palm fruit was set at a rate of 40%.55 The EU authorities
concluded that since the DET system limits the possibility to export CPO, larger quantities of CPO
are available on the domestic market, which lowers domestic CPO prices. The EU authorities noted
that the domestic price of CPO was significantly lower than the international reference price, with

the difference "being very close to the export tax applied to CPO".56

7.15. In light of its finding that the markets were distorted, the EU authorities therefore decided to
disregard the actual costs of raw materials as recorded by the Argentine and Indonesian
investigated companies in their accounts and replace those costs with the price at which those
companies would have purchased the raw materials in the absence of a distortion, in constructing

the respective normal values of Argentine and Indonesian producers.57 To replace the costs in the
records of Indonesian producers, the EU authorities used the reference price (HPE) for CPO
published by the Indonesian authorities. The EU authorities explained that the published HPE price
is a reference export price that is set monthly by Indonesian authorities and averages the
published international prices from three different sources: cost, insurance, and freight (CIF)
Rotterdam, CIF Malaysia, and the Indonesian commodity exchange market. The HPE price is set on

the basis of the same sources, on a free on board (FOB) basis.58

7.16. The Government of Indonesia and several Indonesian producers raised objections concerning
the decision by the EU authorities to replace the recorded costs of CPO in the constructed normal

value.59 In the Definitive Regulation, the EU authorities confirmed their conclusion that domestic
prices of CPO were artificially lower than international prices due to the distortion caused by the
Indonesian DET. The EU authorities additionally confirmed their decision to use reference HPE
prices published by the Indonesian authorities and rejected comments made by Indonesian

producers and the Government of Indonesia.6

7.3.3 Whether the European Union acted inconsistently with Articles 2.2.1.1 and 2.2 of
the Anti-Dumping Agreement and Article VI:1(b)(ii) of the GATT 1994, by failing to
calculate the cost of production of biodiesel on the basis of the records kept by the
producers

7.17. Indonesia first requests us to find that the European Union acted inconsistently with Articles
2.2.1.1 and 2.2 of the Anti-Dumping Agreement and with Article VI:1(b)(ii) of the GATT 1994 by
failing to calculate the cost of production of the product under investigation on the basis of the
records kept by the producers. Indonesia refers to the panel and Appellate Body findings in EU -
Biodiesel (Argentina) in support of its claim. We note that Indonesia's claim is principally
concerned with the second condition in the first sentence of Article 2.2.1.1 of the

>>Definitive Disclosure, (Exhibit IDN-7), recital 60. The EU authorities found that during the
investigation period biodiesel exports from Argentina were taxed at a nominal rate of 20% with an effective
rate of 14.58%, while soybean exports were taxed at 35% and soybean oil exports were taxed at 32%.
(Definitive Disclosure, (Exhibit IDN-7), recital 31).

56 Definitive Disclosure, (Exhibit IDN-7), recital 59. In the case of Argentine producers, the EU
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authorities noted that the difference between the international and the domestic price of soya beans and soya
bean oil is the export tax on the product and other expenses incurred for exportation. Thus, the EU
authorities concluded that producers of soya beans and soya bean oil obtain the same net price no matter
whether they sell for export or domestically. (Definitive Disclosure, (Exhibit IDN-7), recital 33).

57Definitive Disclosure, (Exhibit IDN-7), recitals 35 and 58.

58Deﬁnitive Disclosure, (Exhibit IDN-7), fn 8. In the case of Argentine producers, the EU authorities
replaced the costs at which investigated companies purchased soya beans with the average of the
reference prices of soya beans published by the Argentine Ministry of Agriculture for export FOB Argentina
during the investigation period. (Definitive Disclosure, (Exhibit IDN-7), recital 36; see also Definitive
Regulation, (Exhibit IDN-2), recitals 35-42).

59P.T. Ciliandra Perkasa, Comments on Definitive Disclosure (17 October 2013), (Exhibit IDN-9 (BCI)),
pp. 2-23; P.T. Pelita Agung Agrindustri, Comments on Definitive Disclosure: Dumping Margin

(17 October 2013), (Exhibit IDN-10 (BCI)), pp. 2-20; Government of Indonesia, Comments on Definitive
Disclosure (17 October 2013), (Exhibit IDN-11), pp. 1-3; Wilmar Group, Comments on Definitive Disclosure
(17 October 2013), (Exhibit IDN-16 (BCI)), pp. 4-6; and P.T. Musim Mas, Comments on Definitive Disclosure,
(Exhibit IDN-17 (BCI)), pp. 5-9.

60Deﬁnitive Regulation, (Exhibit IDN-2), paras. 66-74. The EU authorities similarly confirmed their
conclusions that the price of soybean raw materials in Argentina was artificially lower than international prices
due to the distortion caused by the Argentine DET, and further confirmed their decision to use an
international reference price as set by the Argentine government. (Ibid. paras. 35-42).
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Anti-Dumping Agreement.61 We also recall that Indonesia asserts that the substance of its claims
is indistinguishable from claims raised by Argentina under these provisions in the EU - Biodiesel

(Argentina), and as a result the same finding of inconsistency is warranted.62

7.18. Articles 2.2 and 2.2.1.1 of the Anti-Dumping Agreement provide as follows:

2.2 When there are no sales of the like product in the ordinary course of trade in the
domestic market of the exporting country or when, because of the particular market
situation or the low volume of the sales in the domestic market of the exporting
country, such sales do not permit a proper comparison, the margin of dumping shall
be determined by comparison with a comparable price of the like product when
exported to an appropriate third country, provided that this price is representative, or
with the cost of production in the country of origin plus a reasonable amount for

administrative, selling and general costs and for proﬁts.e'3

2.2.1.1 For the purpose of paragraph 2, costs shall normally be calculated
on the basis of records kept by the exporter or producer under
investigation, provided that such records are in accordance with the
generally accepted accounting principles of the exporting country and
reasonably reflect the costs associated with the production and sale of the
product under consideration. Authorities shall consider all available
evidence on the proper allocation of costs, including that which is made
available by the exporter or producer in the course of the investigation
provided that such allocations have been historically utilized by the
exporter or producer, in particular in relation to establishing appropriate
amortization and depreciation periods and allowances for capital
expenditures and other development costs. Unless already reflected in the
cost allocations under this sub-paragraph, costs shall be adjusted
appropriately for those non-recurring items of cost which benefit future
and/or current production, or for circumstances in which costs during the
period of investigation are affected by start-up operations.[*]

[*fn original]6 The adjustment made for start-up operations shall reflect the costs at the end of
the start-up period or, if that period extends beyond the period of investigation, the most recent
costs which can reasonably be taken into account by the authorities during the investigation.

7.19. Article VI:1 of the GATT 1994 reads, in relevant part:

The contracting parties recognize that dumping, by which products of one country are
introduced into the commerce of another country at less than the normal value of the
products, is to be condemned if it causes or threatens material injury to an
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established industry in the territory of a contracting party or materially retards the
establishment of a domestic industry. For the purposes of this Article, a product is to
be considered as being introduced into the commerce of an importing country at less
than its normal value, if the price of the product exported from one country to another

(b) ...isless than ...

61Indonesia submits that the European Union acted inconsistently with Article 2.2 of the Anti-Dumping
Agreement and Article VI:1(b)(ii) of the GATT 1994 as a result of failing to calculate the costs of production
consistently with Article 2.2.1.1 of the Anti-Dumping Agreement. (Indonesia's first written submission, para.
98).

62Indonesia‘s first written submission, para. 45.
Fn omitted.
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(ii)  the cost of production of the product in the country of origin
plus a reasonable addition for selling cost and profit.

7.20. In addressing whether the European Union acted inconsistently with Article 2.2.1.1 of the
Anti-Dumping Agreement, the panel and the Appellate Body in EU - Biodiesel (Argentina) both
found that Article 2.2.1.1 establishes the records of the investigated producer as the preferred
source of information for the determination of the cost of production. In this respect, Article
2.2.1.1 provides for two circumstances in which an investigating authority can choose not to follow
the general rule to calculate costs on the basis of the records kept by the producer/exporter. The
first is that the records are inconsistent with the generally accepted accounting principles of the
exporting country. The second is that the records do not reasonably reflect the costs associated

with the production and sale of the product under investigation.64

7.21. The panel and the Appellate Body both reasoned that the second condition in the first
sentence of Article 2.2.1.1 does not permit an investigating authority to examine the
reasonableness of reported costs incurred by an exporting producer when the actual costs
recorded in the records of the producer or exporter are found within acceptable limits to be
accurate and faithful.”~ Given the structure of the first sentence of Article 2.2.1.1, the Appellate
Body considered it clear that the records of the individual exporters or producers under

investigation are subject to the condition to "reasonably reflect" the "costs".66 The Appellate Body
explained that the condition in the first sentence of Article 2.2.1.1 that the records "reasonably
reflect" the costs associated with the production and sale of the product under consideration,
relates to "whether the records kept by the exporter or producer under investigation suitably and
sufficiently correspond to or reproduce those costs incurred by the investigated exporter or
producer that have a genuine relationship with the production and sale of the specific product
under consideration".6 The Appellate Body found support for its interpretation in the additional
rules set out in the second and third sentences of Article 2.2.1.1 and footnote 6 of the Anti-

Dumping Agreement68, and in Article 2.2, which refers to the costs of production in the country of
origin.

7.22. In order to establish whether the records reasonably reflect the costs actually incurred, the
panel considered a comparison should be made between the costs in the producer's or exporter's
records and the costs incurred by that producer or exporter. In its view, such a comparison does
not permit an investigating authority to enquire into whether the records of the producer or
exporter reasonably reflect some hypothetical costs that might have been incurred under a
different set of conditions or circumstances. Therefore, an investigating authority should not be
permitted to evaluate the costs reported in the records kept by the exporter or producer pursuant

to a benchmark unrelated to the cost of production in the country of origin.70

7.23. In assessing whether the EU authorities had acted consistently with Article 2.2.1.1 in the
investigation, the panel found relevant that the EU authorities decided not to use the cost of
soybeans in the production of biodiesel in Argentina because "the domestic prices of the main raw
material used by biodiesel producers in Argentina were found to be artificially lower 7t{1an the
international prices due to the distortion created by the Argentine export tax system".”~ In the
panel's view, this did not constitute a legally sufficient basis under Article 2.2.1.1 for concluding
that the producers' records did not reasonably reflect the costs associated with the production and
sale of biodiesel.”™ The panel therefore found that the European Union acted inconsistently with
Article 2.2.1.1 of the Anti-Dumping Agreement by failing to calculate the cost of production of the
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64Appellate Body Report, EU - Biodiesel (Argentina), paras. 6.18 and 6.46; Panel Report, EU - Biodiesel
(Argentina), para. 7.227.

65Appellate Body Report, EU - Biodiesel (Argentina), para. 6.37; Panel Report, EU - Biodiesel
(Argentina), para. 7.231 and fn 400.

66Appellate Body Report, EU - Biodiesel (Argentina), para. 6.20.

ZZAppeIIate Body Report, EU - Biodiesel (Argentina), para. 6.56.
Appellate Body Report, EU - Biodiesel (Argentina), para. 6.22. See also Panel Report, EU - Biodiesel
(Argentina), para. 7.234.
69Appellate Body Report, EU - Biodiesel (Argentina), para. 6.23.

7OPaneI Report, EU - Biodiesel (Argentina), para. 7.242. See also Appellate Body Report, EU - Biodiesel
(Argentina), paras. 6.30, 6.37, and 6.39.

71 Panel Report, EU - Biodiesel (Argentina), para. 7.248.

72 Panel Report, EU - Biodiesel (Argentina), para. 7.248.
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producers under investigation on the basis of the records kept by the producers.73 Having reached
this finding, the panel did not consider it necessary for purposes of resolving the dispute to
address Argentina's further claims that, the European Union failed to properly construct the normal
value and thus acted inconsistently with Article 2.2 of the Anti-Dumping Agreement and Article

VI:1(b)(ii) of the GATT 1994.”%

7.24. The Appellate Body upheld the panel's finding that the European Union acted inconsistently
with Article 2.2.1.1 in constructing the normal value for Argentine producers.75

7.25. We recall as set out above76, at the definitive stage, the EU authorities revised the
methodology and decided not to use the recorded costs of the main raw materials (soybean oil in
the case of Argentine producers and CPO in the case of Indonesian producers) to establish the cost
of production of biodiesel for Argentine and Indonesian investigated producers for the same
reason: that "DET systems depressed the domestic prices of the main raw material input in both
Argentina and Indonesia to an artificially low level", which was considered to "affect the costs of
the biodiesel producers in both countries concerned".77 Thus, the EU authorities applied the same
rationale for deciding not to use the recorded cost of the main raw material to establish the cost of
production of biodiesel for Argentine and Indonesian investigated producers.

7.26. Under these circumstances, we see no basis to deviate from the findings by the panel in EU
- Biodiesel (Argentina) in respect of Indonesia's claim concerning Article 2.2.1.1 of the Anti-

Dumping Agreement. Nor has the European Union identified any cogent reasons for us to do so.

Like the panel in EU - Biodiesel (Argentina), we find that the EU authorities did not provide a
legally sufficient basis under Article 2.2.1.1 for concluding that the Indonesian producers' records
did not reasonably reflect the costs associated with the production and sale of biodiesel, and
therefore, we find that the EU authorities acted inconsistently with its obligations under Article

2.2.1.1 by derogating from using the costs reflected in the records kept by the producers.79

7.27. Based on the foregoing, we uphold Indonesia's claim that the European Union acted
inconsistently with Article 2.2.1.1 of the Anti-Dumping Agreement by failing to calculate the cost of
production of the producers under investigation on the basis of the records kept by the producers.

7.28. Indonesia also requests that we find that, as a result of failing to calculate the costs of
production consistently with Article 2.2.1.1 of the Anti-Dumping Agreement, the European Union
failed to properly construct the normal value and thus acted inconsistently with Article 2.2 and
Article VI:1(b)(ii) of the GATT 1994.80 We recall that Indonesia has requested us to reach the
same findings of inconsistency as in EU - Biodiesel (Ar%eintina), given the identical factual
circumstances and decisions made by the European Union. ~ In this regard, the panel did not
consider it necessary for purposes of resolving the dispute to address Argentina's further claims
under Article 2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii) of the GATT 1994.82 We
have come to the same conclusions regarding Indonesia's claims.

7.3.4 Whether the European Union acted inconsistently with Article 2.2 of the Anti-
Dumping Agreement and Article VI:1(b)(ii) of the GATT 1994 by failing to construct the
normal value on the basis of the cost of production in the country of origin
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7.29. Indonesia separately requests that we find that the European Union acted inconsistently with
Article 2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii) of the GATT 1994 by failing

73 Panel Report, EU - Biodiesel (Argentina), para. 7.249.
Panel Report, EU - Biodiesel (Argentina), para. 7.250.

75Appellate Body Report, EU - Biodiesel (Argentina), paras. 6.56-6.57.
76 See paras. 7.14. -7.16. above.

7 Definitive Regulation, (Exhibit IDN-2), recital 30. See also ibid. recitals 35-42 and 66-74.

78In reaching this finding, we recall that it is well established that adopted panel and Appellate Body
reports create legitimate expectations, and that the same legal issues should be resolved in the same way in
subsequent cases, absent cogent reasons for finding differently. (See, for example, Appellate Body Reports,
Japan - Alcoholic Beverages II, p. 14; US - Stainless Steel (Mexico), para. 160; US - Shrimp (Article 21.5 -
Malaysia), para. 109; and US - Oil Country Tubular Goods Sunset Reviews, para. 188).

79 Panel Report, EU - Biodiesel (Argentina), para. 7.248.
80Indonesia's first written submission, para. 98.

Indonesia's first written submission, para. 45.
Panel Report, EU - Biodiesel (Argentina), para. 7.250.
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to construct the normal value on the basis of the cost of production in the country of origin.83
Indonesia submits that the cost used by the EU authorities for CPO, derived from international

prices, cannot be understood to be a cost in the country of origin.84

7.30. In addressing a similar claim raised by Argentina in EU - Biodiesel (Argentina), the panel and
the Appellate Body shared the view that the phrase "cost of production in the country of origin" in
Article 2.2 and "cost of production of the product in the country of origin" in Article VI:1(b)(ii) may
be understood as a reference to the price paid or to be paid to produce something within the

country of origin.85 The Appellate Body observed that nothing in the language of these two
provisions precludes that an investigating authority may need to look for information on the cost of

production from sources outside the country. However, the reference to "in the country of
origin", indicates that, whatever information or evidence is used to determine the "cost of
production”, it must be apt to or capable of yielding a cost of production in the country of origin. In
these instances, information or evidence from outside the country of origin may need to be
adapted in order to ensure that it is suitable and it is not sufficient to simply substitute the costs

from outside the country of origin for the "cost of production in the country of origin". %

7.31. In assessing whether the EU authorities had acted consistently with Article 2.2 or Article
VI:1(b)(ii) of the GATT 1994, the panel evaluated whether the cost used by the EU authorities for
soybeans could be understood to be a cost in the country of origin, Argentina. The panel
considered it clear that the EU authorities did not use the cost of soybeans in Argentina, as the EU
authorities specifically selected the average reference price of soybeans published by the Argentine
Ministry of Agriculture to remove the perceived distortion in the market place caused by the
Argentine DET. In this respect, the panel stated that the EU authorities selected this cost precisely

because it was not the cost of soybeans in Argentina.88 The panel therefore found that the
European Union acted inconsistently with Article 2.2 of the Anti-Dumping Agreement and Article
VI:1(b)(ii) of the GATT 1994 by failing to construct the normal value on the basis of the cost of

production in Argentina.89 The Appellate Body upheld the panel's finding.90

7.32. As with the decision to replace the actual purchase price of soybean reflected in Argentine
producers' records, the EU authorities replaced the actual purchase price of CPO as reflected in the

producers' records with an international HPE reference price published by Indonesian authorities.91
The EU authorities found that prices of CPO prevailing in Indonesia were artificially lower than
international prices and considered that the HPE reference price published by Indonesian
authorities served as "the price at which [domestic biodiesel producers] would have purchased the

CPO in the absence of such a distortion".92 In this sense, the EU authorities selected the HPE
reference price to remove the perceived distortion in the market place caused by the Indonesian
DET, in the same way that the EU authorities had selected a reference price to remove the
perceived distortion in the domestic price of soybeans caused by the Argentine DET. Under these
circumstances, in the absence of any rebuttal by the European Union, we see no basis to depart
from the analysis undertaken by the panel and the Appellate Body in EU - Biodiesel (Argentina).
We therefore find that the cost of CPO used by the European Union in respect of Indonesian
producers is not a cost "in the country of origin".

83Indonesia's first written submission, para. 100 (referring to Panel Report, EU - Biodiesel
(Argentina), para. 7.260; and Appellate Body Report, EU - Biodiesel (Argentina), paras. 6.81 and 6.83).

84Indonesia‘s first written submission, paras. 111-116.
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85Panel Report, EU - Biodiesel (Argentina), para. 7.256; Appellate Body Report, EU - Biodiesel
(Argentina), para. 6.69.

86Appellate Body Report, EU - Biodiesel (Argentina), para. 6.73. This could occur for instance, in
circumstances where the obligation in the first sentence of Article 2.2.1.1 to calculate the costs on the basis of
the records kept by the exporter or producer under investigation does not apply, or where relevant
information from the exporter or producer under investigation is not available. (Ibid.).

87Appellate Body Report, EU - Biodiesel (Argentina), paras. 6.70 and 6.73.

28 Panel Report, EU - Biodiesel (Argentina), para. 7.258.
9Panel Report, EU - Biodiesel (Argentina), para. 7.260.

Appellate Body Report, EU - Biodiesel (Argentina), para. 6.83. The Appellate Body recognized that
domestic prices could in fact reflect world prices, and that prices at the border could simultaneously be
characterized as both an international and a domestic price. The Appellate Body agreed with the panel,
however, that the mere fact that a reference price is published by the Argentine Ministry of Agriculture
does not necessarily make this price a domestic price in Argentina. (Ibid. para. 6.81).

91 See para. 7.15. above.

92 Definitive Regulation, (Exhibit IDN-2), recital 67.
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7.33. In light of this finding, we uphold Indonesia's claim that the European Union acted
inconsistently with Article 2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii) of the GATT
1994 by using a cost for CPO that was not the cost prevailing "in the country of origin" in the
construction of normal value.

7.3.5 Conclusions

7.34. We recall above the findings of the panel, as upheld by the Appellate Body in EU - Biodiesel
(Argentina) regarding the obligations contained in Article 2.2.1.1 of the Anti-Dumping Agreement,
and Article 2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii) of the GATT 1994. We
consider the panel's findings that the European Union acted inconsistently with these provisions in
that dispute are directly relevant to the assessment of Indonesia's claims in this proceeding. We
therefore uphold Indonesia's claim that the European Union acted inconsistently with Article
2.2.1.1 of the Anti-Dumping Agreement by failing to calculate the cost of production of the
producers under investigation on the basis of the records kept by the producers. In addition, we
uphold Indonesia's claim that the European Union acted inconsistently with Article 2.2 of the Anti-
Dumping Agreement and Article VI:1(b)(ii) of the GATT 1994 by using a cost for CPO that was not
the cost prevailing "in the country of origin" in the construction of normal value.

7.4 Whether the European Union established an amount for profits inconsistently with
Articles 2.2 and 2.2.2(iii) of the Anti-Dumping Agreement

7.4.1 Introduction

7.35. Indonesia claims that the method applied by the European Union to establish an amount for
profits for Indonesian producers is inconsistent with Articles 2.2 and 2.2.2(iii) of the Anti-Dumping
Agreement. Indonesia alleges that the European Union's approach suffers from two main flaws.
First, Indonesia claims that the European Union acted inconsistently with the requirement in Article
2.2.2(iii) to calculate a cap for profits, i.e. "the profit normally realized by other exporters or
producers on sales of products of the same general category in the domestic market of the country
of origin". Second, Indonesia claims that the European Union did not determine an amount for
profits on the basis of a "reasonable" method, as required under Articles 2.2 and 2.2.2(iii).

7.4.2 The EU authorities' determination of an amount for profits for Indonesian biodiesel
producers

7.36. Before addressing Indonesia's claims, we recall the following facts related to the European
Union's determination of an amount for profits for Indonesian biodiesel producers.

7.37. The EU authorities determined that Indonesian market conditions for biodiesel were such
that domestic sales were not considered as being made in the ordinary course of trade, and
therefore, the amount of profit could not be based on actual data from the sampled companies for

purposes of constructing the normal value of the like product.93 The EU authorities therefore
resorted to Article 2(6)(c) of the EU Basic Regulation94 (which mirrors the language in Article
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2.2.2(iii) of the Anti-Dumping Agreement). The EU authorities determined the amount for profits
as "the reasonable amount of profit that a young and innovative capital intensive industry of this
type under normal conditions of competition in a free and open market could achieve, that is 15%

based on turnover".95 The EU authorities subsequently confirmed in the Definitive

93 Provisional Regulation, (Exhibit IDN-1), recital 65. The EU authorities noted that, during the
investigation period, the fully State-owned oil and gas company Pertamina was the biggest company active on
the domestic market, representing more than 90% of the domestic biodiesel purchases from the sampled
producers. The EU authorities determined that Pertamina is mandated by the State to blend the biofuels with
fossil fuels for sale at its gas stations, and every month, the Indonesian Ministry of Trade administratively
sets the "HPE price (or Export Check Price)" as a benchmark price used to calculate the monthly level of
export duties. Pertamina purchases biodiesel at the level of the HPE price set by the Indonesian government.
(Provisional Regulation, (Exhibit IDN-1), recital 64).

94Council Regulation (EC) No. 1225/2009 of 30 November on protection against dumped imports from
countries not members of the European Community (codified version), OJ L 343, 22.12.2009, and
corrigendum to Council Regulation (EC) No. 1225/2009, OJ L 7, 12.1.2010.

Provisional Regulation, (Exhibit IDN-1), recital 65.
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Regulation the 15% profit margin as "a reasonable amount that can be achieved by a relatively

new, capital-intensive industry in Indonesia".96

7.38. The Government of Indonesia and Indonesian producers submitted comments during the
investigation, including objections to the 15% profit margin used when constructing normal value.
Several Indonesian producers objected that the EU authorities should have determined a profit
amount based on actual amounts on sales of products in the same general category of products,
pursuant to Article 2(6)(b) of the EU Basic Regulation.97 Two Indonesian producers, P.T. Wilmar
Bioenergi and P.T. Wilmar Nabati (Wilmar Groupgé':md P.T. Pelita Agung Agrindustri referred in this

regard to sales of oleochemicals in Indonesia. Several producers also objected that the EU
authorities did not determine a profit cap as required under Article 2(6)(c) of the EU Basic
Regulation (and Article 2.2.2(iii%é)f the Anti-Dumping Agreement) and ensure that the 15% profit

margin did not exceed that cap.

7.39. In addition, several Indonesian producers asserted that the EU authorities relied on the
target profit margin that had been determined for the EU industry in the context of the 2009 anti-
dumping investigation into biodiesel imports from the United States, as the basis to determine the
15% margin for Indonesian producers. These producers objected that it was not reasonable or
appropriate to base the profit margin for Indonesian producers on the average profit obtained by

the EU industry during the 2004-2006 period as this is not based on data relating to Indonesia.100
P.T. Pelita Agung Agrindustri argued that, even in the case that data from Indonesian producers
cannot be used, the EU authorities should have based the profit amount on publicly available data
relating to other markets rather than basing the profits on the target profit margin of the EU
industry. P.T. Pelita Agung Agrindustri submitted that the profit margin of 6.8% that was
established for the US producers in the 2011 US bioethanol anti-dumping investigation would have

been appropriate.101

7.40. Several producers argued that, given that their revenues were in US dollars (USD), the
average interest rate for USD loans offered by private banks in Indonesia for working capital and
investment loans (which was between 5% and 6.3%) should be used to determine a profit

amount. Indonesian producer Wilmar Group argued that EU authorities should have taken into
account a study prepared by LMC International that concluded that actual profit margins in the

biodiesel sector in Indonesia were between 2.4% and 3.2%.103 Indonesian producer P.T. Musim
Mas submitted that a 15% profit margin for the producer company was excessive taking into
account an investment cost for a 300,000 tonne per year palm methyl ester (PME) plant is about
USD 30 million in Indonesia. Assuming an average price of PME at USD 1140 per tonne during the

%€ pefinitive Regulation, (Exhibit IDN-2), recital 84.

7P.T. Pelita Agung Agrindustri, Comments on Provisional Disclosure: Dumping Margin (1 July
2013), (Exhibit IDN-15 (BCI)), pp. 3 and 6; Wilmar Group, Comments on Provisional Disclosure (1 July
2013), (Exhibit IDN-13 (BCI)), pp. 3-5.

98 Submission by the Wilmar Group filed on 25 July 2013, (Exhibit IDN-14 (BCI)), p. 1; P.T. Pelita Agung
Agrindustri, Comments on Provisional Disclosure: Dumping Margin (1 July 2013), (Exhibit IDN-15 (BCI)), p. 6. See
also Wilmar Group, Comments on Definitive Disclosure (17 October 2013), (Exhibit IDN-16 (BCI)), p. 12.

99P.T. Pelita Agung Agrindustri, Comments on Provisional Disclosure: Dumping Margin (1 July 2013),
(Exhibit IDN-15 (BCI)), p. 10; P.T. Ciliandra Perkasa, Comments on Definitive Disclosure (17 October 2013),
(Exhibit IDN-9 (BCI)), pp. 23-25; and P.T. Pelita Agung Agrindustri, Comments on Definitive Disclosure:
Dumping Margin (17 October 2013), (Exhibit IDN-10 (BCI)), p. 21.
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100 P.T. Pelita‘:Agung Agrindustri, Comments on-Provisional Disclosure: Dumping Margin (1 July 2013),
(Exhibit IDN-15 (BCI)), pp. 6-9; Wilmar Group, Comments on Provisional Disclosure (1 July 2013), (Exhibit IDN-13
(BCI)), p. 4. See also P.T. Ciliandra Perkasa, Comments on Definitive Disclosure

(17 October 2013), (Exhibit IDN-9 (BCI)), pp. 23-25; and P.T. Pelita Agung Agrindustri, Comments on
Definitive Disclosure: Dumping Margin (17 October 2013), (Exhibit IDN-10 (BCI)), p. 21.

101p 1, Pelita Agung Agrindustri, Comments on Provisional Disclosure: Dumping Margin (1 July 2013),
(Exhibit IDN-15 (BCI)), p. 15 (referring to Council Implementing Regulation (EU) No. 157/2013 of

18 February 2013 imposing a definitive anti-dumping duty on imports of bioethanol from the United States,
recital (166)).

102 P.T. Ciliandra Perkasa, Comments on Definitive Disclosure (17 October 2013), (Exhibit IDN-9 (BCI)), p.
26; P.T. Pelita Agung Agrindustri, Comments on Definitive Disclosure: Dumping Margin (17 October 2013), (Exhibit
IDN-10 (BCI)), p. 22; and Government of Indonesia, Comments on Definitive Disclosure

(17 October 2013), (Exhibit IDN-11), p. 4.

103Wilmar Group, Comments on Provisional Disclosure (1 July 2013), (Exhibit IDN-13 (BCI)), p. 5;
Wilmar Group, Comments on Definitive Disclosure (17 October 2013), (Exhibit IDN-16 (BCI)), p. 12.

Wilmar Group considered that such a rate would be in line with commercial interest rate in Indonesia ([[***]]).
(Wilmar Group, Comments on Provisional Disclosure (1 July 2013), (Exhibit IDN-13 (BCI)), p. 5).
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investigation period, a 25% profit margin would result in a payback period of slightly less than 5

months, which is too ambitious for any young and innovative industry.104

7.41. Several Indonesian producers also objected to the EU authorities' reference to the short and
medium term borrowing rate in Indonesia of around 12% published by the World Bank as a basis
to confirm the reasonableness of the 15% profit margin. Indonesian producer P.T. Musim Mas
submitted that the 12% borrowing rate was well above its actual borrowing cost of [[***]].

Several producers further noted that the EU authorities referred to the short and medium term
borrowing rate of 14% in Argentina published by the World Bank as a basis to confirm the
reasonableness of a 15% profit margin applied to Argentine producers, arguing that a different
treatment is justified for Argentine and Indonesian producers given that the short and mcladsium
term borrowing rate in Indonesia is lower (i.e. 12%) as compared to Argentina (i.e. 14%). At
most, they argued that the 1%8/3 rate should have been used as the profit cap under Article 2(6)(c)
of the EU Basic Regulation. In addition, the Government of Indonesia claimed that it was
duplicative to replace the CPO costs in the context of constructing normal value while using at the

same time a 15% profit margin to reflect the profit margin in an undistorted market.

7.42. The EU authorities rejected comments that a profit amount should have been determined
based on Article 2(6)(b) of the EU Basic Regulation on the ground "that all Indonesian (and
Argentinian) companies in the sample don't have sales in the ordinary course of trade of products
of the same general category of products (i.e. any other fuel)“.109 In this regard, the EU
authorities rejected that sales of a blend of biodiesel with mineral diesel could be used to
determine a profit amount. The EU authorities explained as follows:

Whether or not the sales of a blend of biodiesel with mineral diesel fall under the same
general category of products, Article 2(6)(b) of the basic Regulation states, as already
mentioned in recital (68) above, that such sales should be made in the ordinary
course of trade. Given that the domestic sales of biodiesel are not in the ordinary
course of trade, the sales of the blend of biodiesel with mineral diesel is not, mutatis

mutandis, considered to be in the ordinary course of trade.110

7.43. The EU authorities determined that, given the short and medium term borrowing rate in
Indonesia is around 12% according to World Bank data, it was reasonable to expect a higher profit
margin to be obtained when doing business in the domestic biodiesel markets than the borrowing

cost of capital.111 The EU authorities noted that the reference to the medium term borrowing rate

was not meant to set a benchmark but to "test the reasonableness of the margin used".1 The EU
authorities also noted that various profit levels were used in the 200911b310diesel proceeding against
the United States, with the weighted average profit well above 15%. Finally, the EU authorities
rejected the argument of the Government of Indonesia that it was duplicative to replace the cost
of CPO since cost adjustments under Article 2(5) of the EU Basic Regulation and the reasonable

profit under Article 2(6)(c) of that Regulation "are two clearly distinct issues".
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18:P.T. Musim-Mas, Comments on Definitive Disclosure, (Exhibit IDN-17 (BCI)), p. 10.
P.T. Musim Mas, Comments on Definitive Disclosure, (Exhibit IDN-17 (BCI)), p. 10.

106 P.T. Ciliandra Perkasa, Comments on Definitive Disclosure (17 October 2013), (Exhibit IDN-9 (BCI)), p.

26; P.T. Pelita Agung Agrindustri, Comments on Definitive Disclosure: Dumping Margin (17 October 2013), (Exhibit
IDN-10 (BCI)), p. 22.

107p 1. Ciliandra Perkasa, Comments on Definitive Disclosure (17 October 2013), (Exhibit IDN-9 (BCI)), p.

25; P.T. Pelita Agung Agrindustri, Comments on Definitive Disclosure: Dumping Margin (17 October 2013), (Exhibit
IDN-10 (BCI)), p. 21.

108 Government of Indonesia, Comments on Definitive Disclosure (17 October 2013), (Exhibit IDN-11),

109 pefinitive Disclosure, (Exhibit IDN-7), recital 68. See also Definitive Regulation, (Exhibit IDN-2),
recital 79.

112 Definitive Disclosure, (Exhibit IDN-7), recital 72; Definitive Regulation, (Exhibit IDN-2), recital 84.
Definitive Disclosure, (Exhibit IDN-7), recital 72; Definitive Regulation, (Exhibit IDN-2), recital 84.
Definitive Regulation, (Exhibit IDN-2), recital 84.

113 Definitive Disclosure, (Exhibit IDN-7), recital 72; Definitive Regulation, (Exhibit IDN-2), recital 84.

114 befinitive Regulation, (Exhibit IDN-2), recital 84.
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7.4.3 Whether the European Union acted inconsistently with Articles 2.2 and 2.2.2(iii) of
the Anti-Dumping Agreement by failing to calculate a profit cap and ensure that the
profit margin established for each Indonesian exporter did not exceed that cap

7.44. Indonesia first argues that the European Union violated Articles 2.2 and 2.2.2(iii) of the Anti-
Dumping Agreement for the simple fact that it did not calculate the profit cap, i.e. "the profit
normally realized by other exporters or producers on sales of products of the same general
category in the domestic market of the country of origin".

7.45. Article 2.2 requires an investigating authority to use a "reasonable amount for
administrative, selling and general costs and for profits" in constructing normal value.

7.46. Article 2.2.2 provides:

For the purpose of paragraph 2, the amounts for administrative, selling and general
costs and for profits shall be based on actual data pertaining to production and sales
in the ordinary course of trade of the like product by the exporter or producer under
investigation. When such amounts cannot be determined on this basis, the amounts
may be determined on the basis of:

(M the actual amounts incurred and realized by the exporter or
producer in question in respect of production and sales in the domestic
market of the country of origin of the same general category of products;

(i)  the weighted average of the actual amounts incurred and realized
by other exporters or producers subject to investigation in respect of
production and sales of the like product in the domestic market of the
country of origin;

(iii) any other reasonable method, provided that the amount for profit
so established shall not exceed the profit normally realized by other
exporters or producers on sales of products of the same general category
in the domestic market of the country of origin.

7.47. Indonesia argues that Article 2.2.2 imposes two mandatory conditions when determining an
amount for profits pursuant to subparagraph (iii): first, the amount for profits must be determined
on the basis of "any other reasonable method"; and second, the amount for profits so established
shall not exceed the cap defined therein. Indonesia submits that the panels in EC - Bed Linen,
Thailand - H-Beams, and EU - Footwear (China) have confirmed that both of these conditions
must be met when applying a methodology pursuant to Article 2.2.2(iii) and there can be no

exception to the requirement to meet either of these obligations. Indonesia submits that there
was no discussion of a benchmark for the cap nor did the EU authorit6ies respond to requests from
Indonesian producers for information pertaining to the profit cap. Hence, Indonesia considers

that it is clear that the EU authorities made no attempt to calculate a profit cap when applying the
methodology under Article 2.2.2(iii).
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7.48. The European Union argues that Article 2.2.2(iii) requires only that a profit margin
established by an investigating authority does not exceed such a cap, and there is no mandatory
requirement in Article 2.2.2(iii) to calculate a profit cap. In the European Union's view, a profit
margin may not exceed the cap even absent any express reference to its calculation in the

determination.117 The European Union further considers that there cannot be an obligation on an

115Indonesia‘s first written submission, paras. 138-142 (referring to Panel Reports, EU - Footwear (China),
paras. 6.52 and 7.300-7.301; Thailand - H-Beams, para. 7.124; and EC - Bed Linen, para. 6.97). See also
Indonesia's first written submission, paras. 156 (referring to Panel Report, EU - Footwear (China),

para. 7.300).

116Indonesia's first written submission, paras. 146-150.

117 European Union's opening statement at the first meeting of the Panel, para. 22. The United States shares
the view that there cannot be an obligation to calculate the profit cap when the necessary information for such a
calculation does not exist. Moreover, the United States submits that an investigator is not obliged to calculate a cap
and indicate what that cap amount is in its determination, but rather an investigating authority may use "any other
reasonable method" to determine an amount for profits so long as that amount so
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investigating authority to calculate the profit cap when the necessary information for such

calculation does not exist, making it objectively impossible to calculate the cap.118 The European
Union contends that this was precisely the case in the investigation at hand, as sampled
Indonesian companies did not provide information to the EU authorities of sales in the ordinary
course of trade of products in the same general category that could have been used to calculate a
profit cap. The European Union also rejects that there is any requirement that an investigating
authority must solicit the necessary data from non-investigated Indonesian producers, arguing

that EU authorities do not have the authority to oblige any party to provide data to calculate a
119
cap.

7.49. The parties' arguments raise the issue of whether there is a mandatory requirement in
Article 2.2.2(iii) to calculate a profit cap, or whether, as the European Union argues, there are
exceptions to the requirement, for instance, in cases where investigated companies do not provide
information to the investigating authorities of sales in the same general category of product, or it
is not possible to calculate a cap for some other reason.

7.50. We find no basis for the European Union's argument that there is no mandatory requirement
in Article 2.2.2(iii) to calculate a profit cap. We recall, as previous panels have observed, Article
2.2.2(iii) permits an investigating authority to use "any other reasonable method" to determine an
amount for profit subject to a ceiling or cap, defined as "the profit normally realized by other
exporters or producers on sales of products of the same general category in the domestic market
of the country of origin".120 The panel in EU - Footwear (China) found that the European Union
acted inconsistently with Article 2.2.2(iii) precisely for the reason that it had failed to consider the

calculation of the cap at the time it made its determination.121 Furthermore, in reaching its
finding, the panel found unconvincing the argument that had been made by the European Union
that the necessary data for calculating the cap was not available. Even accepting that data was not
available for calculating a cap, the panel reasoned that an investigating authority cannot be

excused from complying with the requirements in Article 2.2.2(iii).

7.51. We share the view of the panel in EU - Footwear (China), including the view that an
investigating authority may not be excused from the obligation to calculate the cap whenever
applying a methodology pursuant to Article 2.2.2(iii) based on the argument that data is not
available. We consider that there are important reasons for requiring an investigating authority to
calculate a cap and to further provide details on the cap in the determination. Absent this
information, interested parties would be unaware of whether the determined amount for profit
exceeds the cap or not. This lack of information would improperly place the burden on interested
parties to then try to demonstrate that the chosen amount for profit is in excess of the cap. The
burden would also shift to a WTO Member representing the exporting producers to bring a
challenge and demonstrate before a WTO panel that the profit amount used in constructing normal
value exceeds the cap and is therefore in violation of Article 2.2.2(iii). We also consider that the
obligation to calculate the cap is fundamental for the reason mentioned by Indonesia; namely that,
absent a firm obligation, investigating authorities would be incentivized to adopt a passive

approach to establishing a cap as a way to lessen their obligation under Article 2.2.2(iii).123

7.52. As concerns the investigation that is the subject of the present dispute, we have no evidence
that the EU authorities addressed the issue of the cap in the investigation. Furthermore, the
European Union has confirmed in this proceeding that the EU authorities were not able to calculate

a cap for profits.124 Since it is clear that the EU authorities did not calculate a cap, it is
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established does not exceed the profits normally realized by producers of the same general category of
products in the exporting country. In such a situation, the United States submits that a complaining
party would need to demonstrate before a WTO panel that a breach of Article 2.2.2(iii) results.

(United States' third-party submission, para. 18; third-party response to Panel question No. 1, para. 1).
118European Union's opening statement at the first meeting of the Panel, paras. 23-25.
119 European Union's first written submission, paras. 41-46.

120 Panel Reports, EU - Footwear (China), paras. 6.52 and 7.300-7.301; Thailand - H-Beams,
paras. 7.21124-7.125; and EC - Bed Linen, paras. 6.97-6.98.
Panel Report, EU - Footwear (China), paras. 7.299-7.300.
122 Panel Report, EU - Footwear (China), para. 7.300. ("Even assuming it to be the case that relevant data on
the basis of which the cap could be calculated was not available to the Commission in this case, we fail to see how
this excuses the Commission from complying with the requirements of the AD Agreement".)

12 . - y
3Indone5|a s second written submission, para. 35.
124 o ; o
European Union's first written submission, para. 51.
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equally clear that the EU authorities failed to ensure that the amount for profit did not exceed that
cap, contrary to the second condition set forth in Article 2.2.2(iii).

7.53. While we share the view of the panel in EU - Footwear (China) that an investigating
authority may not be excused from the obligation to calculate the cap whenever applying a
methodology pursuant to Article 2.2.2(iii) based on the argument that data is not available, we
shall also address the parties' arguments as to whether or not data necessary to calculate a profit
cap was available to the investigating authority in the underlying investigation.

7.54. As a general matter, Indonesia sees no basis as to why the EU authorities could not have
solicited additional data from producers. Indonesia submits that the EU authorities regularly solicit
data from producers, including producers located in third countries when investigating non-market
economies. Furthermore, Indonesia submits that an investigating authority could resort to
information from publicly available sources to determine the cap. Indonesia considers that this
would not have been necessary in the present investigation, as the EU authorities had the
necessary data before them on which to calculate a profit cap. First, Indonesia submits that the EU
authorities chose to limit the same general category of products to "other fuels", as reflected in
recital 68 of the Definitive Disclosure. Indonesia submits that one producer, Wilmar Group and
related party [[***]] provided information on the profit margins obtained on sales of blends of
biodiles7el and mineral diesel, i.e. "other fuels", which could have provided a basis to calculate the
cap. Even if these sales were considered to be unacceptable, Indonesia submits that the
European Union has also acknowledged that [[*f;él] had sales of diesel fuel and marine fuel oil -

also "other fuels" — which could have been used.

7.55. Alternatively, Indonesia argues that the EU authorities could have defined the "same general
category" as oleochemicals, and used profit data for sales of oleochemicals to calculate the profit cap.
Indonesia submits that the technical, physical, and chemical characteristics of a product as well as input
materials and the production process are relevant factors to determining whether products are in the

same general category.129 Indonesia submits that oleochemicals and biodiesel are produced from the
same feedstock through a similar process, share the same basic properties, and address the technical
markets and therefore, both should be considered to fall within the same general category of basic

. . 130 . . . . . J
organic chemicals. Indonesia considers it was particularly unwarranted to reject profits on sales of
oleochemicals, considering that the EU authorities decided to include biodiesel for non-fuel use in the
scope of the product concerned. In recital 24 of the Definitive Regulation, Indonesia notes that the EU

authorities denied a request for end-use relief for biodiesel for non-fuel use "in view of the fact that

biodiesel declared as for non-fuel use has the same physical properties as biodiesel for fuel use".131

More generally, Indonesia rejects that the scope of the same general category of products (described as
"any other fuel") can be found to be narrower than the scope of the product concerned (as including

biodiesel for non-fuel use).132 More
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125Indonesia‘s first written submission, para. 156; response to Panel question No. 68, para. 17; and
second written submission, paras. 31-32.

126Indonesia‘s response to Panel question No. 64, paras. 7-8; Definitive Disclosure, (Exhibit IDN-7), recital
68 ("Article 2(6)(b) is not applicable given that all Indonesian (and Argentinian) companies in the sample don't
have sales in the ordinary course of trade of products of the same general category of products (i.e. any other
fuel)").

127Indonesia‘ opening statement at the first meeting of the Panel, para. 20; responses to Panel question No. 6,
para. 14, and No. 64, para. 10.

128Indonesia's response to Panel question No. 64, paras. 4-8.

129Indonesia‘s response to Panel question No. 13, paras. 18-19. Indonesia notes that demand side factors
may all be relevant to the determination of the same general category of products, but are a less important factor in
cases where there are dual or multiple uses of the product concerned. (Ibid. paras. 23-24).

130Indonesia‘s first written submission, paras. 151-153 (referring to Wilmar Group, Comments on
Provisional Disclosure (1 July 2013), (Exhibit IDN-13 (BCI)), pp. 6-7); Definitive Disclosure, (Exhibit IDN-7), recital
68.

131Indonesia‘s second written submission, para. 46 (referring to Definitive Regulation, (Exhibit IDN-2),
recital 24).

132Indonesia‘s second written submission, paras. 49-50. Indonesia finds support for this conclusion in
Article 3.6 of the Anti-Dumping Agreement which states that:
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generally, Indonesia submits that an investigator should not be permitted to define the same
general category of products too narrowly, as doing so effectively allows an investigating authority
to choose to exclude using sales of other products to calculate a profit cap, which thereby enables

the investigator to evade complying with the requirements of Article 2.2.2(iii).133

7.56. The European Union disagrees with Indonesia that the "same general category of products"
should be construed in an overly broad manner, especially given that the intention behind the
methodologies contained in Article 2.2.2 is to approximate as closely as possible the price of the
like product in the domestic market of the exporting country. In this respect, the European Union
agrees with the reasoning set out by the panel in Thailand - H-Beams that, the broader the same
general category of products is construed, the potential increases that the constructed normal

value will not be representative of the price of the like product.134

7.57. The European Union argues that Indonesia has not met its burden of proof to explain why
other oleochemicals constitute the same category of products with biofuels, tal1<i3nsg into account

their different end uses and markets, and different profit margins for that matter. The European
Union also sees no contradiction in the narrow approach with respect to determining the same
general category of products (i.e. limiting the same general category to "any other fuel"), while the
prevention of circumvention requires a broader approach to defining the scope of the product

subject to investigation.

7.58. Finally, the European Union submits that it would not have been appropriate to base a profit
cap on sales of blended biodiesel with mineral diesel, as the European Union contends that sales of
blended biodiesel with mineral diesel suffered from the "same deficiencies" as sales of biodiesel,
i.e. these sales were found, mutatis mutandis, not to be in the ordinary course of trade because
they contained domestically sold biodiesel in their blend, which was found not to be in the ordinary

course of trade.137 The European Union considers that the reference in Article 2.2.2(iii) to profit
"normally" realized operates to permit an investigating authority to reject data that is obviously
distorted by some act of State for purposes of calculating a profit cap. While the European Union
does not suggest an "ordinary course of trade" requirement is included in Article 2.2.2(iii), the
European Union argues that the fact that sales of a given product are not in the ordinary course of
trade informs the analysis of "normally" under Article 2.2.2(iii). In other words, in certain
occasions data can simultaneously be not in the ordinary course of trade and not "normal" within
the meaning of Article 2.2.2(iii). The European Union finds support for its argument in the
following discussion of the Appellate Body in US - Hot-Rolled Steel that was made in the context of
Article 2.1:

In terms of the above definition, Article 2.1 requires investigating authorities to
exclude sales not made "in the ordinary course of trade", from the calculation of
normal value, precisely to ensure that normal value is, indeed, the "normal" price of
the like product, in the home market of the exporter. Where a sales transaction is
concluded on terms and conditions that are incompatible with "normal" commercial
practice for sales of the like product, in the market in question, at the relevant time,

the transaction is not an appropriate basis for calculating "normal” vaIue.138
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The effect of the dumped imports shall be assessed in relation to the domestic production of the
like product when available data permit the separate identification of that production on the basis
of such criteria as the production process, producers' sales and profits. If such separate
identification of that production is not possible, the effects of the dumped imports shall be
assessed by the examination of the production of the narrowest group or range of products,
which includes the like product, for which the necessary information can be provided.

(emphasis added)
133Indonesia's second written submission, paras. 53-54.

134 European Union's opening statement at the first meeting of the Panel, paras. 27-28 (referring to Panel
Report, Thailand - H-Beams, paras. 7.112 and 7.115).

135 European Union's first written submission, paras. 47-48, opening statement at the first meeting of the
Panel, para. 29; response to Panel question No. 19, paras. 39-40; and second written submission, para. 35.

136 — - ol

European Union's second written submission, para. 36.
137 - . -

European Union's second written submission, para. 25.

138 Appellate Body Report, US - Hot-Rolled Steel, para. 140.
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7.59. As highlighted by this passage, the European Union argues that the rationale of providing for
a cap for profits which is used to construct the profit is to ensure that the chosen profit is "normal”
in the domestic market.139 In its view, the fact that sales of biodiesel blended with mineral diesel
were found not to be in the ordinary course of trade establishes that they are not an appropriate
basis to calculate the profit cap as there was no profit "normally" realized on sales of blended
biodiesel with mineral diesel by other exporters or producers within the meaning of Article

2.2.2(iii). 140

7.60. Indonesia disagrees with the European Union's interpretation of the word "normally" in
Article 2.2.2(iii). Indonesia argues that the term "normally" in Article 2.2.2(iii) is intended to limit
the discretion of an investigating authority by not allowing it to use data that is a statistical outlier.
In this sense, the profit cap cannot be based on a statistical outlier, but should be based for
instance on an average of profit data as taken from various sources. Indonesia contends that its
interpretation is supported by the structure of Article 2.2.2, as well as the use of the word
"normally" in other provisions of the Anti-Dumping Agreement. Indonesia submits that the term
"normally" cannot be intended as having the same meaning as the language "in the ordinary
course of trade" that is used elsewhere in the Anti-Dumping Agreement, which provides
investigating authorities with discretion to take into account commercial conditions surrounding

. . . 141
sales and disregard certain sales on that basis.

7.61. The parties' debate as whether or not it was possible to calculate a profit cap in the
particular investigation raises several additional questions regarding the discretion of an
investigating authority surrounding the determination of the profit "normally" realized by other
exporters or producers and the scope of the same general category of products.

7.62. We begin by noting that Article 2.2.2(iii) does not specify a particular requirement on an
investigating authority as to how to define what products fall within the same general category of
products, for purposes of determining "the profit normally realized". We agree with the European
Union that there is no obligation to construe the scope of products in the same general category
broadly. The panel in Thailand - H-Beams noted that the methodologies in Articles 2.2 and 2.2.2
aim to approximate the price of the like product. Referring in that case to Article 2.2.2(i), the panel
observed that the use of a broader category of products when defining the same general category
of products means that more products other than the like product will be included, which in turn
may result in a constructed normal value that is less representative of the price of the like

product.142 We share this view and consider it equally applicable in the context of Article 2.2.2(iii).

7.63. Against this background, we see no basis why the European Union would be required to treat
oleochemicals as falling within the same general category as biodiesel. In our view, a reasonable
and objective authority may conclude that the same general category of products is a narrower
category. In light of this discretion, based on the information we have before us, we disagree
with Indonesia that the EU authorities were necessarily required to rely on data on sales of
oleochemicals as a basis to calculate the profit cap under Article 2.2.2(iii). In stating this, we do
not mean to suggest that the EU authorities were therefore excused from establishing the profit
cap.
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139 European Union's second written submission, paras. 21-33.

140The European Union recalls that Indonesia has not disputed the finding by the EU authorities that there
were no sales of biodiesel in the ordinary course of trade in Indonesia. (European Union's first written submission,
para. 23 (referring to Definitive Regulation, (Exhibit IDN-2), recital 28)). The European Union further submits that
data provided on sales of blends of biodiesel and mineral diesel could not be used for purposes of Article 2.2.2(iii)
because profit amounts were only provided on the biodiesel element, and not the sales of the blended product.
(European Union's opening statement at the second meeting of the Panel, paras. 18-19). Indonesia disputes this
argument. (Indonesia's response to Panel question No. 64, paras. 4-10).

141 Indonesia's response to Panel question No. 71, paras. 26-35. See also response to Panel question No.

70, para121225'
Panel Report, Thailand - H-Beams, para. 7.115.

143The European Union submits that according to Wilmar Group's website, oleochemicals are a very broad
category of products, including soap, noodles, refined glycerine, cosmetic esters and palm waxes. (European
Union's response to Panel question No. 19, para 40 (referring to Wilmar Group website http://www.wilmar-
international.com/our-business/tropical-oils/manufacturing/tropical-oils-products/oleochemicals/ (accessed 28
September 2017))).
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7.64. We also see no issue with the decision of the EU authorities to define the scope of the same

general category of products as "any other 1’ue|"144 while at the same time denying a request for
end-use relief for biodiesel for non-fuel use. We recall that Article 2.2.2 aims to approximate the
price of the like product. In approximating this price, an investigating authority may determine a
category of products that fall in the same general category for purposes of constructing an amount
for profit (or SG&A expenses) with the goal of approximating as closely as possible the price of the
like product. This decision to define the category in this way could result, for instance, from the
fact that a significant portion of sales of the product concerned fall within that category based on a
particular end use (e.g. as a fuel). At the same time, an investigating authority may determine the
need to take action to prevent circumvention in respect of products sold in the domestic market
with similar physical properties but different end uses. In the case at hand, the EU authorities
determined that the product for which end-use relief was requested had similar physical properties

and could be further processed and thereby converted for use as a fuel.

7.65. We disagree, however, with the European Union's interpretation of the term "normally" in
Article 2.2.2(iii). We see no basis for the European Union's argument that "profit normally
realized" in Article 2.2.2(iii) means that an investigator may disregard the profit realized on sales
that are considered not compatible with normal commercial practice. The word "normally" is
defined as "[i]n a regular manner; regularly" or "[u]lnder normal or ordinary conditions; as a rule,

ordinarily" or "[i]ln a normal manner, in the usual way".146 This suggests that the term "normally"
in Article 2.2.2(iii) refers to commonality of occurrence, and therefore to profits that are regularly,
ordinarily, usually, or as a rule realized. We consider this understanding is consistent with the way
that the word "normally" is used, for example, in footnote 8 of the Anti-Dumping Agreement,
concerning what the date of sale should "normally", i.e. usually, be. Similarly, Article 5.8 states
that the volume of dumped imports shall "normally" be regarded as negligible, except in the case
countries which individually account for less than 3% of the imports of the like product in the
importing Member collectively account for more than 7% of imports of the like product in the
importing Member.

7.66. We find that the structure of subparagraphs of Article 2.2.2 is also relevant in this regard.
Subparagraphs (i) and (ii) refer to the use of "actual amounts", without any qualification that such
sales must relate to any form of "normal" commercial conditions. The three alternative methods
. ) y . " . . .147
for calculating profit amounts in the three subparagraphs constitute "close approximations of
the general rule contained in the chapeau of Article 2.2.2, and while subparagraphs (i) and (ii)
express a preference for the actual data regarding the exporter and like product in question, there
is "an incremental progression away from these principles before reaching 'any other reasonable
method' in Article 2.2.2(iii)". Since the data becomes more approximate as one progresses
from subparagraph (i) to subparagraph (iii), it seems highly unlikely that the drafters would have
envisaged an investigating authority considering the "normality" of the commercial conditions
under subparagraph (iii) but not under subparagraphs (i) and (ii).

7.67. In addition, we are not persuaded by the European Union's reliance on the findings of the

Appellate Body in US - Hot-Rolled Steel that:

In terms of the above definition, Article 2.1 requires investigating authorities to
exclude sales not made "in the ordinary course of trade", from the calculation of
normal value, precisely to ensure that normal value is, indeed, the "normal" price of
the like product, in the home market of the exporter. Where a sales transaction is
concluded on terms and conditions that are incompatible with "normal" commercial
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practice for sales of the like product, in the market in question, at the relevant time,
the transaction is not an appropriate basis for calculating "normal” value.149

7.68. In that case, the Appellate Body necessarily understood "normal value" as referring to sales
that are compatible with normal commercial practice. This does not mean that the term "normal"

144 befinitive Disclosure, (Exhibit IDN-7), recital 68.
145 pefinitive Regulation, (Exhibit IDN-2), recital 23.

146Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol.
2, p. 1945.
7 Panel Report, EC - Bed Linen, para. 6.60.
148 Panel Report, EU - Biodiesel (Argentina), para. 7.335.

149 Appellate Body Report, US - Hot-Rolled Steel, para. 140.
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should be interpreted throughout the Anti-Dumping Agreement as referring to normal commercial
practice, particularly when an "ordinary course of trade" standard is not expressly provided for, or
in cases where the term "normally" appears to relate more to commonality of occurrence.

7.69. We therefore disagree with the European Union's interpretation of "normal" and its view that
data available to establish "profits normally realized" within the meaning of Article 2.2.2(iii) may
be disregarded in circumstances where, according to the European Union, "all of the data might be

obviously distorted by some act of the State"150 or data pertains to sales that are not considered
as being made in the ordinary course of trade. Consequently, we also disagree with the
assessment that it was appropriate to disregard information on profit amounts on sales of blends
of biodiesel with mineral diesel for the purposes of calculating the cap for the same reason, i.e.

that sales were not considered as being made in the ordinary course of trade.

7.70. We also have doubts regarding the failure of the EU authorities to consider whether data on
sales of diesel fuels and marine fuel oil by [[***]] could have been used to determine the profit
cap, considering that these products could be clonzsidered as "other fuels", and hence, would fall
within the same general category of product. P In our view, the EU authorities could have
considered these sales for the determination of the profit cap.

7.71. Ultimately, an investigating authority retains a degree of discretion to define the same
general category of products pursuant to Article 2.2.2(iii). In this particular investigation, we
believe that there were sales of products in the same general category that could have provided a
basis to calculate the cap. In addition, if an investigating authority chooses to reject data provided
in the investigation, the investigating authority would then be required to seek relevant data
elsewhere, including from publicly available sources in order to comply with its obligations under
Article 2.2.2(iii). We are also not persuaded by the European Union's argument that the term
"normally" in Article 2.2.2(iii) permits an investigating authority to enquire into the commercial
conditions surrounding those sales and to disregard certain sales based on the prevailing
commercial conditions.

7.72. For the foregoing reasons, we therefore disagree with the argument of the European Union
that it was objectively impossible to calculate the profit cap in the underlying investigation. In
reaching this finding, we agree with the European Union that there is no obligation to construe the
scope of products in the same general category broadly, and therefore, the EU authorities were not
required to treat oleochemicals as falling within the same general category as biodiesel. We also
agree with the decision of the EU authorities to define the scope of the same general category of
products as "any other fuel" while at the same time denying a request for end-use relief for
biodiesel for non-fuel use. However, we reject the European Union's argument that the phrase
"profits normally realized" within Article 2.2.2(iii) permits an investigating authority to disregard
data on sales that are not considered compatible with normal commercial practice. Consequently,
we also reject the argument that it would have been appropriate to disregard information on profit
amounts on sales of blends of biodiesel with mineral diesel for the purposes of calculating the cap
for the same reason, i.e. that sales were not considered as being made in the ordinary course of
trade. In addition, we also find that the EU authorities should have considered sales of diesel fuels

and marine fuel oil by [[***]] to determine the profit cap.153

7.73. Accordingly, we conclude that Indonesia has demonstrated that the European Union acted
inconsistently with Article 2.2.2(iii) of the Anti-Dumping Agreement in the original investigation in
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150 - . -
European Union's second written submission, para. 23.

e recall that the EU authorities did not specifically address in the investigation whether data on sales of
blends of biodiesel and mineral diesel could be used to calculate the profit cap for purposes of Article 2.2.2(iii). The
EU authorities instead concluded that data on sales of blends of biodiesel and mineral diesel of one Indonesian
producer could not be used to determine a profit amount under Article 2(6)(b) of the EU Basic Regulation, which
implements the obligation contained in Article 2.2.2(i) of the Anti-Dumping Agreement, subject to the additional
requirement that sales in the same general category be made in the ordinary course of trade. (Definitive Regulation,
(Exhibit IDN-2), recital 84).

152 pefinitive Disclosure, (Exhibit IDN-7), recital 68.

153Indonesia rejects the European Union's assertions that it was not possible to calculate a profit cap as ex
post rationalization that should be rejected. (Indonesia's first written submission, paras. 141 and 149-150; second
written submission, para. 28). In light of our disagreement with the European Union's position that it was objectively
impossible to calculate a profit cap based on a lack of data before it, we do not consider it necessary to address
Indonesia's argument further.
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determining the amount for profits for Indonesian producers by failing to determine the profit cap,
i.e. "the profit normally realized by other exporters or producers on sales of products of the same
general category in the domestic market of the country of origin". As a result of this violation,
Indonesia further requests that we find the European Union also acted inconsistently with Article

2.2 of the Anti-Dumping Agreement.154 We note that the chapeau of Article 2.2.2 indicates that
amounts for administrative, selling, and general costs and for profits shall be determined "[f]or the
purpose of paragraph 2" of Article 2 of the Anti-Dumping Agreement. Accordingly, we consider
that Indonesia's claim under Article 2.2 is purely consequential and we therefore additionally find
that the European Union acted inconsistently with Article 2.2 of the Anti-Dumping Agreement.

7.4.4 Whether the European Union determined a profit margin for Indonesian producers
on the basis of a "reasonable method" within the meaning of Article 2.2.2(iii) of the
Anti-Dumping Agreement

7.74. Indonesia additionally seeks a finding that the European Union acted inconsistently with
Article 2.2.2(iii) of the Anti-Dumping Agreement because the European Union failed to determine
the amount for profit based on a "reasonable method" within the meaning of Article 2.2.2(iii) of
the Anti-Dumping Agreement. The European Union submits that the method on which the EU
authorities determined the level of profits was reasonable, and the resulting amount was also itself

reasonable.155 We now address and make findings with respect to this additional aspect of
Indonesia's claim, as our views in this regard could be relevant in the context of implementation.

7.75. Argentina raised a similar claim in EU - Biodiesel (Argentina) that, through the determination
of a 15% profit margin for Argentine producers, the European Union failed to determine1a5n6amount
for profits on the basis of a reasonable method within the meaning of Article 2.2.2(iii). The EU
authorities applied the same methodology when determining an amount for profits for both
Argentine and Indonesian producers during the biodiesel investigation, and determined the same
profit margin for all Argentine and Indonesian producers, i.e. 15% based on turnover as "a
reasonable amount thatlé:?n be achieved by a relatively new, capital intensive industry" in
Argentina and Indonesia. The panel in EU - Biodiesel (Argentina) found that Argentina failed to
establish that the European Union acted inconsistently with Article 2.2.125gii) in its determination of
a 15% margin in constructing the Argentine producers' normal value. This finding was not the
subject of an appeal.

7.76. Indonesia acknowledges the panel's finding in EU - Biodiesel (Argentina) but nevertheless
maintains that this does not prevent the Panel from finding in this proceeding that the same 15%
profit margin established for Indonesian producers was not determined pursuant to a reasonable
method as required by Article 2.2.2(iii). In this regard, Indonesia submits that there are factual
differences between Argentine and Indonesian producers, and the evidence before the EU
authorities during the investigation clearly demonstrates that a different margin should have been
chosen for Indonesian producers.159 The European Union submits that, although the facts are not
identical in the two cases, Indonesia has not met its burden of proof as complainant to establish
that the method for calculating profits for Indonesian producers was not reasonable or that the

160
amount was not reasonable.

7.77. We have set out the facts in paragraphs 7.37. to 7.43. above related to the European Union's
determination of an amount for profits for Indonesian biodiesel producers. Under its approach, the
EU authorities took as a starting point the profit margin that the EU biodiesel industry was
reasonably expected to achieve during the early stages of development of the industry in 2005-
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2006, which was found to be 15%. The European Union confirmed that this amount was the
average profit obtained by the EU industry during the 2004-2006 period which

154Indonesia's first written submission, para. 180; second written submission, para. 84.
European Union's first written submission, para. 34.

156 Panel Report, EU - Biodiesel (Argentina), paras. 7.307-7.351. Unlike Indonesia in this dispute,
Argentina did not separately claim that the European Union acted inconsistently with the requirement in Article
2.2.2(iii) to calculate a cap for profits and to ensure that the profit margin did not exceed such a cap.

i; Definitive Regulation, (Exhibit IDN-2), recitals 44 and 84.
159 Panel Report, EU - Biodiesel (Argentina), para. 7.351.
Indonesia's first written submission, para. 165; second written submission, para. 60.

160 European Union's first written submission, paras. 37-38. See also comments on Indonesia's response to
Panel question No. 75, para. 22.
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had been determined in the context of the 2009 anti-dumping duty investigation into biodiesel

imports from the United States.161 The EU authorities considered that it was reasonable to use
this 15% profit margin for the Indonesian and Argentine biodiesel industries as these industries
were found to be at the same stage of development as the EU industry during the 2005-2006
period.162 As indicated in the Definitive Regulation, the EU authorities confirmed the
reasonableness of the 15% profit margin by looking at the short and medium term borrowing rates
in both Argentina and Indonesia, which was found to be 14% and 12%, respectively, according to
World Bank data. The EU authorities specifically noted that the reference to the short and medium
term borrowing rate was not meant to set a benchmark but to "test the reasonableness" of the
margin used.1 3 The EU authorities considered it reasonable to expect a higher profit margin to be
obtained in the domestic market than the prevailing borrowing cost of capital in those countries.
Accordingly, the 15% profit was found to be "a reasonable amount that can be achieved by a

relatively new, capital-intensive industry in Indonesia".

7.78. Since the panel in EU - Biodiesel (Argentina) evaluated the methodology used by the EU
authorities - which is the same methodology used to establish an amount for profits for
Indonesian producers - to establish a profit margin for Argentine producers, we begin by recalling
those findings. We will then assess the relevance of those findings in light of the arguments raised
by Indonesia in this dispute.

7.79. In EU - Biodiesel (Argentina), the panel began with an assessment of what constitutes "any
other reasonable method" under Article 2.2.2(iii) before assessing "whether reliance on such a
method can be discerned from the explanations provided by the EU authorities in the investigation

at issue".165 We first refer to the panel's interpretation of the meaning of "any other reasonable
method" under Article 2.2.2(iii):

We turn first to the ordinary meaning of the term "method" in the context of Article
2.2.2(iii). Dictionary definitions of the term include "[p]rocedure for attaining an

object", "[a] mode of procedure; a (defined or systematic) way of doing a thing", and
"[a] written systematically-ordered collection of rules, observations, etc. on a

particular subject".[”" 7] Based on these definitions, we understand the term "method"
to refer, in general terms, to a process or procedure, as opposed to an outcome.

The context of the term in Article 2.2.2(iii) sheds further light on its scope. First, the
term is qualified by the words "any other". The use of "any" suggests a particularly

broad scope[576], and the use of "other" suggests that the other subparagraphs of
Article 2.2.2 illustrate what may be captured by the term "method" under Article
2.2.2(iii). In that regard, we note that the chapeau and paragraphs preceding Article
2.2.2(iii) provide, in relevant part, that the amounts for administrative, selling and
general costs and for profits may be "based on" or "determined on the basis of":

(i) actual data pertaining to production and sales in the ordinary course of trade of the
like product by the exporter or producer under investigation; (ii) the actual amounts
incurred and realized by the exporter or producer in question in respect of the same
general category of products; or (iii) the weighted average of the actual amounts
incurred and realized by other exporters or producers subject to investigation in

respect of production and sales of the like product.[577] It is significant, in our view,
that these three alternatives refer to the kind of specific data on which the amount of
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161 European Union's response to Panel question No. 7, paras. 6-8. See also Panel Report, EU - Biodiesel
(Argentina), paras. 7.340-7.342; and Commission Regulation (EC) No. 193/2009 of 11 March 2009 imposing a
provisional anti-dumping duty on imports of biodiesel originating in the United States of America,

(Exhibit IDN-25), recital 164.

162The European Union has confirmed that the EU authorities' finding in respect of investigated
Argentine producers was based on the same finding. (European Union's response to Panel question No. 7, paras.
6-8).

163 Definitive Regulation, (Exhibit IDN-2), recital 84. The EU authorities confirmed the reasonableness of the
15% profit margin for Argentine producers by looking at the short and medium term borrowing rate in Argentina,
which was found to be 14% according to World Bank data. (Definitive Regulation, (Exhibit IDN-2), recital 44).

164 Definitive Regulation, (Exhibit IDN-2), recital 84. The EU authorities reached the same finding in
respect of investigated Argentine producers. (Definitive Regulation (Exhibit IDN-2), recital 44; see also
Provisional Regulation, (Exhibit IDN-1), recitals 44 and 65).

165 Panel Report, EU - Biodiesel (Argentina), para. 7.333.
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profit can be determined, rather than a specific procedure or methodology for the
calculation of the amount for profits. This suggests to us that the term "method" in
subparagraph (iii) refers to a reasoned consideration of the evidence before the
investigating authority for the determination of the amount for profits, rather than to

a pre-established procedure or methodology.[578] In addition, these "other" methods
indicate a preference for the actual data regarding the exporter and like product in
guestion, with an incremental progression away from these principles before reaching
"any other reasonable method" in Article 2.2.2(iii). It flows from that context that the
phrase "any other reasonable method" may be used in the absence of reliable data

concerning the actual exporter or other exporters and the like product.[579] This, in
turn, suggests that an investigating authority would usually have recourse to Article
2.2.2(iii) in circumstances where its options for basing the determination of an
exporter's profit margin are constrained. This context, together with absence of any
additional guidance in Article 2.2.2(iii) on what the "method" chosen should entail in
terms of either the source or scope of the data or procedure, suggests to us a broad
and non-prescriptive understanding of the term.

Second, as we have noted above, in addition to the requirement that it be determined
on the basis of "any reasonable method", Article 2.2.2(iii) imposes a ceiling on the

amount for profits determined[Sso], requiring that the amount for profits "not exceed
the profit normally realized by other exporters or producers on sales of products of the
same general category in the domestic market of the country of origin". The presence
of this constraint, in the absence of any other guidance on the kind of "method" to be
adopted, confirms our broad and non-prescriptive understanding of the term
"method".

We now turn to assess what constitutes a "reasonable" method in the context of
Article 2.2.2(iii). In the context of Article 2.2.2(iii), it is clear from the use of "any
other" before "reasonable" that what is "reasonable" is connected to the preceding
paragraphs and the chapeau and that the "methods" set in the preceding paragraphs
and the chapeau are presumptively reasonable. As we have discussed, these indicate
a preference for the actual data of the exporter and like product in question, with an
incremental progression away from these principles before reaching "any other
reasonable method" in Article 2.2.2(iii). In our view, this context suggests that the
general function of Article 2.2.2 is to approximate what the profit margin (as well as
administrative, selling and general costs) would have been for the like product in the

ordinary course of trade in the domestic market of the exporting country.[ssl] Thus,
in our view, the reasonableness of the method used under Article 2.2.2(iii) for
determining the profit margin turns on whether it is rationally directed at
approximating what that margin would have been if the product under consideration
were sold in the ordinary course of trade in the domestic market of the exporting
country.

Based on the foregoing considerations, we understand the term "any other reasonable
method" in Article 2.2.2(iii)) to involve an enquiry into whether the investigating
authority's determination of the amount for profits is the result of a reasoned
consideration of the evidence before it, rationally directed at approximating the profit
margin to what would have been realized if the product under consideration had been

sold in the ordinary course of trade in the exporting country.166
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[fn original]575 Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University
Press, 2007), Vol. 1, p. 1767.

[fn original]576 Appellate Body Reports, US - Anti-Dumping and Countervailing Duties (China), fn
197; Canada - Autos para. 79.

[fn original]577 See above, para. 7.310, for the text of Article 2.2.2(iii) of the Anti-Dumping
Agreement.

[fn original]578 Argentina acknowledges that "neither of the two procedures set forth in (i) and
(ii) represents a complex or elaborated method. They are rather simple" (adding, however, that
"they go beyond the mere unsubstantiated assertion with respect to what profits are").
(Argentina's response to Panel question No. 108, para. 86)

166 Panel Report, EU - Biodiesel (Argentina), paras. 7.334-7.338.
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[fn original]579 We note that the panel in EC - Bed Linen found that there is no hierarchy among
the methods for determining the amount for profits in Articles 2.2.2(i)-(iii). (Panel Report, EC -
Bed Linen, para. 6.59). The question of the interaction between these methods, or a potential
hierarchy among them, has not been raised in this dispute and accordingly we express no views
in that regard.

[fn original]580 We note that the ceiling does not apply to the determination of the amounts for
administrative, selling and general costs.

[fn original]581 Panel Report, Thailand - H-Beams, para. 7.112.

7.80. Thus, the panel reached the view that "any other reasonable method" in Article 2.2.2(iii)
"involve[s] an enquiry into whether the investigating authority's determination of the amount for
profits is the result of a reasoned consideration of the evidence before it, rationally directed at
approximating the profit margin to what would have been realized if the product under

consideration had been sold in the ordinary course of trade in the exporting country“.167

7.81. The panel then turned to examine whether the EU authorities' explanations for determining a
15% profit margin as applied to Argentine producers in the investigation met this requirement. In
its evaluation, the panel found relevant that the application by the petitioner EBB had drawn
attention to findings made by the EU authorities in the 2009 investigation into biodiesel imports
from the United States that a profit ma1r6c,|8in of 15% "represented a level reasonable achieved by

the European Union biodiesel industry"” ", in particular, as a profit level that would reasonably

guarantee productive investment for a "newly established" biodiesel industry.169 The panel took
the view that the EU authorities had therefore arrived at the figure of 15% based on their
experience with the relevant industry in other investigations. Accordingly, the panel concluded that
"the EU authorities arrived at the 15% figure by taking into account the characteristics of a
biodiesel industry that is 'young', 'innovative' and 'capital intensive' and by drawing on their earlier

experience in a recent, similar investigation".

7.82. The panel next noted the EU authorities' explanation that they had "tested" the 15% margin
by comparing it to the short and medium term borrowing rate in Argentina of around 14% that
was published by the World Bank. The panel was of the view that the EU authorities' determination
of the amount for profits "proceeded from a reasoned consideration of the evidence before

them".171 In particular, the panel concluded that the 15% figure was chosen on the basis of what
appear to be plausible similarities between the stage of development of the Argentine biodiesel
industry at the time of the investigation, on the one hand, and the stage of development of the EU
industry at the time of the investigation of biodiesel from the United States, on the other hand.
The panel disagreed with Argentina that such an approach did not qualify as a "method" within the

meaning of Article 2.2.2(iii). 2

7.83. The panel then proceeded to evaluate the reasonableness of the EU authorities' approach.
The panel concluded that "an unbiased and objective investigating authority could reasonably
consider, as an initial step, that profit margins determined in prior investigations of other
producers in the same industry at similar stages of development provide an indication of the profit

margins of producers in a subsequent investigation." The panel further reasoned that it would
be appropriate for an unbiased and objective investigating authority to "test" that figure against
relevant benchmarks. Notably, the panel found that the EU authorities had considered four such
benchmarks, including: the World Bank indicator for short and medium term borrowing rates
(which was 14%)_/; the rate of the actual profits of Argentine biodiesel producers (which were "in
excess of 25%"1 4); a 5% benchmark that had been proposed by one Argentine producer as a
profit figure that was regularly used in similar commodity-related markets; and an 11%
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benchmark representing target profit in the context of determining the injury elimination margin
for the EU industry.175 The panel was persuaded by the EU argument that a 5% margin was not

1:; Panel Report, EU - Biodiesel (Argentina), para. 7.338.
Panel Report, EU - Biodiesel (Argentina), para. 7.340.

169 Panel Report, EU - Biodiesel (Argentina), para. 7.340.
170 Panel Report, EU - Biodiesel (Argentina), para. 7.342.
7 Panel Report, EU - Biodiesel (Argentina), para. 7.344.

1;@ Panel Report, EU - Biodiesel (Argentina), para. 7.344.
Panel Report, EU - Biodiesel (Argentina), para. 7.347.

174 Panel Report, EU - Biodiesel (Argentina), para. 7.348.

175 Panel Report, EU - Biodiesel (Argentina), para. 7.348.
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systematically used, as well as the argument that the 11% figure was not appropriate for a "young
and innovative" biodiesel industry.176

7.84. On this basis, the panel found "the selection and testing of the 15% profit margin resulted
from a reasoned analysis that ... was rationally directed at approximating what the Argentine
producers' profit margin for the like product would have been if the like product had been sold in

the ordinary course of trade in the domestic market of the exporting country".177

7.85. The panel noted what it described as a "degree of inconsistency" in the EU authorities'
assessment, including in the decision to reject a request by Argentine producers to use the 11%
figure, as that was the figure used for calculating the target profit in the context of determining
the injury elimination margin for the EU industry in the US biodiesel investigation, instead of the

15% profit rate.178 Notwithstanding this observation, the panel reasoned that an objective and
unbiased investigating authority could have plausibly differentiated between the determination of
the profit margin of Argentine producers for the purpose of constructing normal value on the one
hand, and the determination of the profit margin of the European Union industry for the purpose of
determining the level of injury, on the other hand. The panel found this was reasonable given the
view that the EU domestic industry had matured, justifying a reduction in its target profit in the
absence of dumped imports, while the Argentine industry was found to be "young and

. . w179
innovative".

7.86. Based on the above reasoning, the panel therefore found that Argentina failed to establish

that the European Union acted inconsistently with Article 2.2.2(iii) in its determination of a 15%

. 180
margin.

7.87. We are of the view that the panel's assessment that the approach taken by the EU
authorities constitutes a "method" within the meaning of Article 2.2.2(iii) also applies in this

dispute.181 We further note that Indonesia has not disputed this finding. Accordingly, we are not
required to assess whether the approach taken by the EU authorities in respect of Indonesian
producers constitutes a "method" under Article 2.2.2(iii). The only question that we are required to
consider is whether the method used by the EU authorities in respect of Indonesian producers was
"reasonable" within the meaning of Article 2.2.2(iii). We will therefore consider the parties'
arguments in relation to this issue.

7.88. There is no disagreement between the parties regarding the decision by EU authorities to
consider the profits obtained by the biodiesel industry outside of Indonesia (in this case the profits
obtained by the EU authorities in the 2005-2006 periodl) as a relevant starting point to determine
the reasonable profit margin for Indonesian producers. However, Indonesia maintains that the
focus of Article 2.2.2(iii) is on the profit margin in the exporting country and not the profit margin

obtained by the same industry in another country. Accordingly, Indonesia argues that the Panel
must enquire into whether the EU authorities' determination of the amount of profits is the result
of a reasoned consideration of the evidence before it that is rationally directed at approximating
the profit margin in Indonesia.184 In this respect, Indonesia considers that it has given prima facie
evidence that the EU authorities failed to take into account important differences in the stage of
development of the Indonesian biodiesel industry as compared to the EU industry in the 2005-
2006 period, and has therefore established that the European Union failed to apply a reasonable
method in respect of Indonesian producers. Therefore, Indonesia considers that the burden of

proof shifts to the European Union to rebut its claim. The European Union contends
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176 Panel Report, EU - Biodiesel (Argentina), para. 7.348.
177 Panel Report, EU - Biodiesel (Argentina), para. 7.349.

178The panel stated: "there seems to be a degree of inconsistency between this reasoning, on the one hand,
and the use by the EU authorities of the 15% profit margin determined on the basis of its earlier experience from
the United States investigation, on the other". (Panel Report, EU - Biodiesel (Argentina), para. 7.350).

1;2 Panel Report, EU - Biodiesel (Argentina), para. 7.350.
Panel Report, EU - Biodiesel (Argentina), para. 7.351.

181 Panel Report, EU - Biodiesel (Argentina), para. 7.344.
182Indonesia's second written submission, para. 66.

183Indonesia‘s first written submission, para. 163 (referring to Panel Report, EU - Biodiesel (Argentina), para.

7.338).184
Indonesia's second written submission, para. 66.

Indonesia's responses to Panel question No. 75, para. 49, and No. 76, paras. 50-51.
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that statements made by Indonesia do not qualify as prima facie evidence, but rather, constitute
assertions unsupported by evidence, which are inadequate to establish its claim. The European
Union submits that, in any event, it has provided the necessary rebuttal in the information it has

provided.186

7.89. According to Indonesia, the evidence shows that the European Union industry was "two,
maximum three years old" during the 2005-2006 period. Indonesia submits that the evidence also
shows that some of the Indonesian producers were already active in the biodiesel industry in 2006
and 2007, which means that the Indonesian industry was already five to six years old during the
investigation period in 2011 and 2012. In Indonesia's view, this demonstrates that the European
Union's claim that the Indonesian industry was at a similar stage of development as the European

Union industry was in 2005-2006 is factually incorrect.187

7.90. The European Union submits that the EU authorities properly concluded that the Indonesian
biodiesel industry was at a similar stage of development during the investigation period as the
European Union was during the 2005-2006 period. The European Union argues that information in
the public domain shows that the EU biodiesel industry started in the 1990s. Hence, the EU
industry would have been more than five to six years old by the 2005-2006 period and there is no
basis to Indonesia's argument that the European Union industry was between two and three years

old during that period.188

7.91. The European Union further submits that it is not sufficient to establish the maturity of one
industry or another by reference to the number of years an industry has been in existence. The
European Union submits that a biodiesel industry in one country may develop more quickly or

slowly than a biodiesel industry in another country.189 The European Union submits that reference
to production volumes, the pace of increase or stagnation of production volumes, the number of
producers and the level of competition, and the overall size of the producing country may be

helpful elements in assessing the stage of development of a biodiesel industry. In this respect,
the European Union has submitted publicly available evidence on the production levels of the EU
industry in the 2004-2005 period as compared to Indonesian production levels in 2012. The
European Union submits that EU production reached nearly 2 million tonnes in 2004, 3 million
tonnes in 2005, and 5 million tonnes in 2006. In comparison, annual production reached 2.2
million tonnes in Indonesia in 2012, similar to the production volume of the EU industry in the

years 2004 and 2005.°1

7.92. We note that Indonesia has also not disputed the statement that the EU industry started in

the 19903.192 Indonesia also does not disagree that factors other than the date of starting
operations - such as the pace of development or production volumes of biodiesel industries — may
be relevant for determining whether the Indonesilan industry was at a similar stage of development
as the EU industry was in the 2005-2006 period. Indonesia has not commented on or otherwise

objected to production statistics submitted by the European Union194, which, according to the
European Union, shows that production in Indonesia in 2012 was similar to that of the EU industry
in the 2004-2005 period. To the extent that production volumes may indicate the stage of
development of an industry, the figures submitted by the European Union suggest that the

186European Union's comments on Indonesia's response to Panel question No. 75, para. 22.
Indonesia's second written submission, paras. 70-71.

188European Union's response to Panel question No. 75, paras. 30-32.
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189 European Union's opening statement at the second meeting of the Panel, para. 31.

190 European Union's response to Panel question No. 74, para. 28; comments on Indonesia's response to Panel
question No. 74, para. 19.

191 European Union's response to Panel question No. 75, paras. 31-32 (referring to European Biodiesel Board,
EU production statistics 1998-2013, (Exhibit EU-6 (numbered by the Secretariat) (submitted as Exhibit EU-4 in
response to Panel question No. 75, para. 31)); ECOFYS, International biodiesel markets: Developments in production
and trade (Berlin, 2011), (Exhibit EU-3 (numbered by the Secretariat) (submitted as Exhibit EU-1 in response to
Panel question No. 74, para. 29 and No. 75, para. 31)); and USDA, Indonesia Biofuels Annual Report 2017 (20 June
2017), (Exhibit EU-4 (numbered by the Secretariat) (submitted as Exhibit EU-2 in response to Panel question No. 74,
para. 29 and No. 75, para. 32), p. 13))).

192Indonesia did not provide comments on the European Union's response to Panel question No. 75, in which
the European Union contended that information in the public domain shows that the EU biodiesel industry started in
the 1990s.

193Indonesia's response to Panel question No. 75, para. 49.

19%ysDA, Indonesia Biofuels Annual Report 2017 (20 June 2017), (Exhibit EU-4 (numbered by the
Secretariat) (submitted as Exhibit EU-2 in response to Panel question No. 74, para. 29 and No. 75, para. 32)).
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EU industry had similar annual production in the 2004-2005 period as compared to Indonesia's
annual production in 2012. In our view, this would suggest that it was not unreasonable for the EU
authorities to find that the two industries were at a similar stage of development. Based on this
observation, it seems plausible to rely on the profits obtained by the EU industry in the 2005-2006
period as a starting point for its determination of a profit amount for sampled Indonesian
producers.

7.93. The figures on annual production volumes also call into question Indonesia's argument that
the Indonesian industry had been in existence (five to six years at the time of the investigation)
much longer than the EU industry had been in the 2005-2006 period (roughly two to three years).
Even if we accept Indonesia's contention that the maturity of an industry may be established
based on the number of years in existence, the similarity in production volumes contradict
Indonesia's position. On the contrary, the similarity in production volumes supports the position of
the European Union that the pace of development may be very different in different countries.
Overall, we are not persuaded by Indonesia's argument that the EU authorities failed to take into
account important differences in the stage of development, as a basis to establish that the EU
authorities did not apply a reasonable methodology.

7.94. The parties have also responded to a question from the Panel regarding the stages of
development of the Argentine and Indonesian industries during the investigation period. Indonesia
submits that the Indonesian biodiesel indusltgg was at a more advanced stage than the Argentine
industry at the time of the investigation. In support of this statement, as set out in the
complaint submitted in this investigation, Indonesia submits data on the installed capacity for

biodiesel in Indonesia and Argentina in the 2008-2012 period.l% The European Union rejects that
the Indonesian and Argentine industries were at different stages of developmentlgg the time of the
investigation, referring to production volumes during the 2006-2012 period. Based on our
review of this information, we are not convinced that the EU authorities acted unreasonably in
their determination of a profit amount for both sampled Argentine and Indonesian producers.

7.95. Indonesia further takes issue with the EU authorities' decision to confirm the reasonableness
of the 15% profit margin by reference to the short and medium term borrowing rates published by
the World Bank. First, Indonesia submits that the Indonesian producers submitted detailed
information, including company-specific information to demonstrate what would be a reasonable
profit margin and that the EU authorities should have taken this evidence into account.198
Indonesia submits that such company-specific information provides a more appropriate approach
to determining the profit amount in the Indonesian market than World Bank data, which reflects
data for the overall country, and not the biodiesel industry.199 Second, Indonesia also argues that
the EU authorities failed to take into account that the World Bank short and medium term
borrowing rate was lower for Indonesia (i.e. 12%) than for Argentina (i.e. 14%). In Indonesia's
view, while a 14% short and medium term rate might support the reasonableness of a 15%

195 Indonesia's response to Panel question No. 74, paras. 45-46.
Indonesia submits data on the installed capacity for Indonesia was 4.5 billion litres in

November 2010 and 4.8 billion litres in April 2012 while it can be seen that the installed capacity in Argentina was
2.8 billion litres in 2010. Indonesia notes that the Indonesian biodiesel industry reached a capacity of
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3 billion litres in 2008, pointing out that the Argentine industry reached that capacity three years later in 2011.
(Indonesia's response to Panel question No. 74, paras. 45 (referring to Annex 18 to the Consolidated version of
the new anti-dumping complaint concerning imports of biodiesel originating in Argentina and Indonesia,
(Exhibit IDN-34); and Complaint, (Exhibit IDN-3)), and 46 (referring to USDA, Indonesia Biofuels Annual
Report 2010 (20 December 2010); and Complaint, (Exhibit IDN-3)).

197According to the European Union, the Argentine and Indonesian biodiesel industries both began operating
in small volumes in the 2006-2007 period. The European Union submits that reports in the public domain estimate a
level of production of 50,000 tonnes in Indonesia in 2006, and 30,000 tonnes in Argentina in 2006, which increased
to 500,000 tonnes and 230,000 tonnes in 2008, respectively. In 2012, the European Union submits that annual
production had levelled somewhat, reaching 2.2 million tonnes in Indonesia and 2.8 million tonnes in Argentina.
(European Union's response to Panel question No. 74, para. 29 (referring to ECOFYS, International biodiesel
markets: Developments in production and trade (Berlin, 2011), (Exhibit EU-3 (numbered by the Secretariat));
USDA, Indonesia Biofuels Annual Report 2017 (20 June 2017), (Exhibit EU-4 (numbered by the Secretariat)), p. 13;
and USDA, Argentina Biofuels Annual Report 2015

(1 July 2015), (Exhibit EU-5 (numbered by the Secretariat)), p. 14)).

198Indonesia's first written submission, paras. 171-173.
Indonesia's second written submission, paras. 73-74.
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margin for Argentina, the same cannot be said for a 12% short and medium term rate, which is

significantly lower than the determined 15% profit margin.200

7.96. The European Union argues that the EU authorities' approach to confirm the reasonableness
of the 15% margin by comparing it to the World Bank short and medium term borrowing rate for
Indonesia was reasonable. The European Union contends that the EU authorities found it was

reasonable to expect biodiesel producers to obtain a profit margin that exceeded that level.
With respect to data provided by certain Indonesian producers, including actual %gﬁt margins, the

European Union submits that the data was less reliable than World Bank data. In this regard,
the European Union notes that the actual profits on domestic sales of biodiesel of all but one of the

four Indonesian sampled producers were in fact higher than 15%, reaching 30%.

7.97. We first address the decision by the EU authorities to confirm the reasonableness of the 15%
margin by comparing it to the short and medium term borrowing rate in Indonesia. We recall that
there is no particular methodology prescribed by Article 2.2.2(iii), subject to the requirement that
an investigating authority uses a "reasonable method". An investigating authority therefore has
discretion in the approach it takes. In this respect, the EU authorities selected the profit amount
obtained by the EU authorities in the 2005-2006 period and confirmed the reasonableness of this
figure by testing it against certain benchmarks. In particular, the selection and testing of the 15%
profit margin against the short and medium term borrowing rate in Argentina was found in EU -
Biodiesel (Argentina) to have resulted from a reasoned analysis that was rationally directed at
approximating the profit margin for sales by biodiesel producers, domestic sales by Argentine

producers in that case. We consider it would also be appropriate for the EU authorities to follow
the same approach in respect of Indonesian producers, so long as it can be considered to have
been reasonable. We note the European Union's explanation that the short and medium term
borrowing rate in Indonesia was not intended as a profit cap, in the sense of Article 2.2.2(iii). We
do not find this approach inherently unreasonable, despite the fact that the short and medium
term borrowing rates in Indonesia and Argentina are not identical, in particular considering that
the rate was not intended to constitute a profit cap. We therefore disagree with Indonesia that the
lower short and medium term borrowing rate for Indonesia demonstrates that the method followed
by the EU authorities in respect of Indonesian producers was unreasonable.

7.98. We now turn to the data submitted by Indonesian producers during the investigation regarding
what would be a reasonable profit margin. In this connection, Indonesian producers provided data that:

a reasonable profit margin for the biodiesel industry would be between 2.4% and 3.2% on turnoverzos;

actual borrowing costs were around [[***]]206; the profit margin established by the European Union

would imply an unrealistically short payback period207; and the average interest rate for USD loans
offered by private banks in Indonesia for working capital and investment loans (which was between 5

and 6.3%). We recall that the EU authorities considered it reasonable to rely on the 15% profit
margin based on what it considered to be plausible similarities between the stage of development of the
EU and the Indonesian biodiesel industries and to then test the reasonableness of that rate. In the
exercise of its discretion, an investigating authority may not consider it appropriate to rely on all data
that is provided by interested parties.

200Indonesia's first written submission, paras. 168; second written submission, paras. 77-78.
European Union's first written submission, para. 33.

202 European Union's response to Panel question No. 10, para. 12.
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203 European Union's first written submission, para. 39; second written submission, para. 39; and response
to Panel question No. 12, para. 17 ("Even if it was not explicitly mentioned in the measure at issue, the profit
realized by three of the Indonesian producers was actually higher than 15%, while for the

fourth producer it was only slightly lower.")
204 Panel Report, EU - Biodiesel (Argentina), para. 7.349.
205 Wilmar Group, Comments on Definitive Disclosure (17 October 2013), (Exhibit IDN-16 (BCI)), p. 12.
208 5\ bmission by the Wilmar Group filed on 25 July 2013, (Exhibit IDN-14 (BCI)), p. 2.

207Indonesia‘s first written submission, para. 128 (referring to P.T. Musim Mas, Comments on Definitive
Disclosure, (Exhibit IDN-17 (BCI)), p. 2). Indonesian producer P.T. Musim Mas submitted that a 15%
profit margin for the producer company was excessive taking into account an investment cost for a

300,000 tonnes per year PME plant is about USD 30 million in Indonesia. Assuming an average price of PME
at USD 1140 per tonne during the investigation period, a 25% profit margin would result in a payback period
of slightly less than 5 months, which is too ambitious for any young and innovative industry. (P.T. Musim Mas,
Comments on Definitive Disclosure, (Exhibit IDN-17 (BCI)), p. 10).

208P.T. Pelita Agung Agrindustri, Comments on Definitive Disclosure: Dumping Margin
(17 October 2013), (Exhibit IDN-10 (BCI)), p. 22.
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In this particular case, the EU authorities found the Indonesian biodiesel market was distorted and
thus, did not consider it appropriate to base the determination of normal value on actual values.

7.99. Finally, we note that Indonesia questions the determination of a 15% margin, considering
that the EU authorities had adjusted the target profit for the domestic industry downwards from
15% to 11%, after finding that the EU industry had matured since the 2005-2006 period.
Indonesia notes that a similar adjustment was not made for the Indonesian industry despite the
fact that the Indonesian industry was more mature during the investigation period than the EU
industry was during the 2005-2006 period.209 The panel in EU - Biodiesel (Argentina) addressed

this argument.210 The panel took the view that this was reasonable given the view that the EU
domestic industry had matured, justifying a reduction in its target profit in the absence of dumped

imports, while the Argentine industry was found to be "young and innovative".211 We have
rejected above Indonesia's argument that the Indonesian industry was at a different (more
advanced) stage of development than the EU industry was during the 2005-2006 period. Absent
convincing evidence that the industry was at a different stage of development, we do not find the
approach taken by the EU authorities was unreasonable.

7.100. For the foregoing reasons, we therefore reject Indonesia's request that we find that the
European Union additionally acted inconsistently with Article 2.2.2(iii) because the European Union
failed to determine the amount for profit based on a "reasonable method" within the meaning of
Article 2.2.2(iii) of the Anti-Dumping Agreement.

7.4.5 Conclusions

7.101. As indicated above, we conclude that there is a mandatory requirement in Article 2.2.2(iii)
to calculate a profit cap, i.e. "the profit normally realized by other exporters or producers on sales
of products of the same general category in the domestic market of the country of origin". As the
EU authorities did not establish, or even attempt to establish such a cap in the investigation of
Indonesian producers, we find that Indonesia has demonstrated that the European Union acted
inconsistently with Article 2.2.2(iii) of the Anti-Dumping Agreement in failing to determine the
profit cap and ensure that the profit amount established by the EU authorities does not exceed
such a cap. We concluded that the European Union also acted inconsistently with Article 2.2 of the
Anti-Dumping Agreement as a result of failing to determine the profit cap. We reject, however,
Indonesia's request that we find that the European Union additionally acted inconsistently with
Article 2.2.2(iii) because the European Union failed to determine the amount for profit based on a
"reasonable method" within the meaning of Article 2.2.2(iii) of the Anti-Dumping Agreement.

7.5 Whether the European Union constructed the export price inconsistently with
Articles 2.3 and 2.4 of the Anti-Dumping Agreement

7.5.1 Introduction

7.102. Indonesia claims that the European Union acted inconsistently with Article 2.3 and the
fourth and fifth sentences of Article 2.4 of the Anti-Dumping Agreement by failing to construct the
export price of one Indonesian exporting producer, P.T. Musim Mas, on the basis of the price at
which the imported biodiesel produced by P.T. Musim Mas was first resold to independent buyers in
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the European Union. In particular, Indonesia asserts that the EU investigating authorities
improperly failed to include in that first independent resale price the additional amount - or
premium - that was paid by clients to the related importer to P.T. Musim Mas, [[***]]. The
European Union argues that the premium does not form part of the price at which the imported
biodiesel was first resold to an independent buyer.

209Indonesia's second written submission, para. 72; response to Panel question No. 75, paras. 47-48.

210In EU - Biodiesel (Argentina), Argentina argued that the 11% profit figure used by the investigating
authority in the present investigation to calculate the injury elimination level would have been appropriate because it
reflects similar levels of development between the Argentine and EU industries. (Panel Report, EU - Biodiesel
(Argentina), para. 7.320).

21 Panel Report, EU - Biodiesel (Argentina), para. 7.350.
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7.5.2 The EU authorities' construction of the export price for P.T. Musim Mas

7.103. We begin by recalling the relevant facts related to the European Union's determination of an
export price for P.T. Musim Mas. Under the mandatory biodiesel blending regulatory framework of
certain EU member states, palm fatty acid distillate (PFAD)-based biodiesel is eligible to be "double
counted" for the purpose of compliance with EU mandatory biodiesel blending targets. This means
that the contribution made by PFAD biodiesel is recognized to be twice that made by other types of
biodiesel or biofuels. Because of this, producers are only required to use half as much PFAD
biodiesel when blending with mineral diesel to comply with EU mandatory biodiesel blending
targets. Customers are willing to pay more for PFAD biodiesels as a result, and hence, a producer

is able to charge a premium to the cIient.212 As relevant to Indonesia's claim in this dispute,
biodiesel may only be "double counted" in Italy subject to the issuance of a certificate by the

Italian government confirming that the biodiesel is eligible for double counting.21

7.104. In the investigation into biodiesel imports from Indonesia, the EU authorities concluded that there

was a "national practice"214 that clients purchasing PFAD biodiesel eligible for double counting would
only pay the additional amount or premium for such biodiesel upon issuance of the certificate by the
Italian government confirming the eligibility of the biodiesel for double counting. Upon receipt of such a
certificate, the related importer would send a separate invoice to the client for payment of the

outstanding premium to the related impor‘ter.215 Evidence on the Panel's record confirms this

practice.216 Indonesia has also argued in this proceeding that, once customers became familiar with the

operation of the double counting scheme, the invoice contained a single price that reflected the fact that
PFAD biodiesel was eligible for double counting.21

7.105. In the Provisional Regulation, the EU authorities determined that the additional amount or
premium that was paid by the client to P.T. Musim Mas' related importer [[***]] did not form part

of the price for resale to the first independent customer.218 The EU authorities considered that:

Such premiums are not linked to the product concerned as such, but rather to the
provision of documents by the related importer in order to obtain a government
certificate which enables the related importer's client to fulfil the necessary conditions
to blend only half the biodiesel quantity (given that this biodiesel can be counted

'double').?t?

7.106. In its comments on the Provisional Disclosure, P.T. Musim Mas objected to the exclusion of
the double counting premium from the first independent resale price.220 In the Definitive
Regulation, the EU authorities maintained their decision that the premium paid for PFAD biodiesel
did not form part of the export price, explaining that, even if it considered the premium as part of
the export price, the premium would in any event have to be deducted again "in order to compare
the export price with the same normal value with due account taken for differences that affect

price comparability".

21§Provisional Regulation, (Exhibit IDN-1), fn 1.
Provisional Regulation, (Exhibit IDN-1), fn 1.
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214 Provisional Regulation, (Exhibit IDN-1), fn 1.
215 Provisional Regulation, (Exhibit IDN-1), recital 69.

216Supplementary Agreement between [[***]] and [[***]] on the sale of biodiesel (30 March 2012),
(Exhibit IDN-32 (English translation) (BCI)).

217Indonesia‘s second written submission, para. 103 (referring to Contract between [[***]] and [[***]] on
the sale of Biodiesel (7 March 2014), (Exhibit IDN-33 (English translation) (BCI))). See also Indonesia's response to
Panel question No. 77, para. 53 (referring to Contracts between [[***]] and [[***]] on the sale of Biodiesel (24
October 2014), and between [[***]] and [[***]] on the sale of Biodiesel (6 March 2014), (Exhibit IDN-35 (English
translation) (BCI)).

21: Provisional Regulation, (Exhibit IDN-1), recital 69.
Provisional Regulation, (Exhibit IDN-1), recital 69.

220 P.T. Musim Mas, Comments on Provisional Disclosure (1 July 2013), (Exhibit IDN-18 (BCI)), p. 4.

221 Definitive Regulation, (Exhibit IDN-2), recital 100. Article 2(10)(k) of the EU Basic Regulation
implements aspects of Article 2.4 of the Anti-Dumping Agreement that address differences which affect price
comparability. Under Article 2.4, an investigator is permitted to make due allowance for differences which affect
price comparability, including differences in conditions and terms of sale, taxation, levels of trade, quantities,
physical characteristics, and any other differences which are also demonstrated to affect price comparability.
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7.5.3 Whether the European Union properly excluded the double counting premium from
the price at which the imported biodiesel was first resold to independent buyers in the
European Union

7.107. Indonesia's challenge with respect to the construction of the export price of P.T. Musim Mas
raises a single issue: whether the additional premium paid to P.T. Musim Mas' related importer
[IMBI] for PFAD biodiesel, forms part of the price at which the imported biodiesel was first resold
to an independent buyer for purposes of Article 2.3 of the Anti-Dumping Agreement.

7.108. Article 2.3 of the Anti-Dumping Agreement provides:

In cases where there is no export price or where it appears to the authorities
concerned that the export price is unreliable because of association or a compensatory
arrangement between the exporter and the importer or a third party, the export price
may be constructed on the basis of the price at which the imported products are first
resold to an independent buyer, or if the products are not resold to an independent
buyer, or not resold in the condition as imported, on such reasonable basis as the
authorities may determine.

7.109. Indonesia submits that the language in Article 2.3 makes clear that the price charged to the

first independent buyer is the starting point for the construction of an export price.222 In
Indonesia's view, the term "price" in Article 2.3 refers to the sum of money for which an article or
item is sold. Indonesia submits that Article 2.3 does not contain any requirements or qualifications
to the general rule that the price at which the imported products are first resold to an independent
buyer should be used as the starting point for the construction of export price. For instance,
Indonesia notes that Article 2.3 does not specify that the price at which a product is first resold to
an independent buyer must be included in one invoice and be payable in one instance or free from

any contingent conditions.

7.110. Indonesia emphasizes that Italian customers contractually agreed to pay the premium and
were willing to pay a higher price for the biodiesel sold because it was eligible for double counting.
In Indonesia's view, this demonstrates that the premium is intrinsically linked to the product being

sold, contrary to the determination made by the investigating authority.224 Indonesia submits that

this link is confirmed in contractual agreements between P.T. Musim Mas' related importer [[***]]

and its customers.225

7.111. The European Union does not dispute that the export price should be constructed on EI%%
basis of the price at which the imported product is first resold to an independent buyer.
However, the European Union is of the view that the premium has no link to the product
concerned and is therefore not part of the price charged to the first independent buyer. The

222Indonesia‘s first written submission, para. 206 (referring to Panel Report, US — Stainless Steel
(Korea), para. 6.91).
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223Indonesia‘s first written submission, para. 207. Indonesia submits that the mere fact that the payment
of part of the price is contingent on the presentation of certain documents does not mean that the price should be
decreased by the amount of the premium for purposes of Article 2.3 of the Anti-Dumping Agreement. Rather, in
Indonesia's view, the contingency is simply a modality of the payment. (Indonesia's first written submission, para.
213).

224Indonesia's first written submission, paras. 210-211 and 213.

225Indonesia‘s second written submission, para. 102 (referring, for example, to Supplementary Agreement
between [[***]] and [[***]] on the sale of biodiesel (30 March 2012), (Exhibit IDN-32 (English translation)
(BCI))).

226 European Union's response to Panel question No. 26, para. 45 ("The question here is what is the 'price at
which the imported products are first resold' within the meaning of Article 2.3.") See also response to Panel question
No. 32, para. 51 ("The relevant legal standard for the purposes of this claim is in Article 2.3: 'the price at which the
imported products are first resold'.") In the Specific Provisional Disclosure provided to [[***]], the EU authorities
explained that "[t]he double counting allowance was not considered part of the export price." (Specific Provisional
Disclosure for [[***]], annex 2 A, (Exhibit IDN-19 (BCI)), p. 4 (emphasis added)). Indonesia maintains that the use
of the term "allowance" by the EU authorities does not mean that that the EU authorities treated the premium as an
"allowance" within the meaning of Article 2.4 of the Anti-Dumping Agreement. According to Indonesia, the premium
was reported in the initial sales MS Excel table of [[***]] as an "allowance", and was subsequently reported by the
EU authorities as an "allowance" due to the formatting of the European Commissions' MS Excel data table.
(Indonesia's first written submission, fn 138). The European Union has not contested this point.
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European Union argues that Article 2.3 concerns the price that pertains to what is imported and

what is resold, which is the product. The premium is not imported or resold.227 According to the
European Union, the fact that Italian customers contractually agreed and were willing to pay the
premium, or the fact that the premium was anticipated revenue to P.T. Musim Mas does not

establish that the premium is part of the price.

7.112. Article 2.3 of the Anti-Dumping Agreement authorizes a Member to construct the export
price where, inter alia, the actual export price is unreliable because of association between the

exporter and importer.229 The plain language of Article 2.3 makes clear that "the price charged to

the first independent buyer is a starting-point for the construction of an export price".230 Article
2.3 does not itself contain any guidance regarding the methodology to be employed in order to
construct the export price. The only rules governing the methodology for construction of an export
price are set forth in Article 2.4, which provides that "[i]n the cases referred to in paragraph 3,
allowances for costs, including duties and taxes, incurred between importation and resale, and for

profits accruing, should also be made".231 The panel in US - Stainless Steel (Korea) found that

this sentence authorizes the only allowances that can be made.232 After determining the price
charged to the first independent buyer, an investigating authority would then work "backwards

from the price at which the imported products are first resold to an independent buyer".233

7.113. There is no dispute that customers purchasing the biodiesel from P.T. Musim Mas' related
importer [[***]] are the first independent buyers. The sole issue is whether the premium that the
customer pays to P.T. Musim Mas' related importer [[***]] is properly considered as part of the
price that is charged to first independent buyers.

7.114. There is no prior guidance on the interpretation of the term "price" as it appears in the
phrase "the price at which the imported products are first resold to an independent buyer" in
Article 2.3 of the Anti-Dumping Agreement. The Shorter Oxford English Dictionary defines the term
"price" as "the sum in money or %ggds for which a thing is or may be bought or sold, or a thing or

person ransomed or redeemed". This would suggest that the phrase "the price at which the
imported products are first resold to an independent buyer" refers to the sum in money for which
the imported product was bought or sold. There is no further guidance regarding the term "price".
In our view, as discussed in US - Stainless Steel (Korea), the language "first resold" relates to the
price being the starting point for the construction of the export price, from which an investigating
authority would work "backwards" to construct an export price that would have been paid by the

related importer had the sale been made on a commercial basis.235 Accordingly, in constructing
the export price, we consider that a Member must begin by determining the sum in money for
which the imported product was bought by or sold to an independent buyer. A member may
thereafter make any adjustments for allowances to the extent permitted under the fourth sentence
of Article 2.4 of the Anti-Dumping Agreement. However, this does not change the fact that a
Member must begin with the price charged to the first independent buyer.

7.115. We do not agree with the decision by the EU authorities that the premium is not part of the
sum in money for which the exported product was bought by the first independent buyer. Both
parties accept - as the EU authorities recognized - that customers are willing to pay a higher price
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227 European Union's response to Panel question No. 26, para. 45.

228 European Union's first written submission, para. 63. The European Union argues that a statement in a
contract between two private enterprises cannot be determinative of the legal interpretation of what "price" means
under the Anti-Dumping Agreement. (European Union's first written submission, para. 64).

229 Panel Report, US - Stainless Steel (Korea), para. 6.90.
230 Panel Report, US - Stainless Steel (Korea), para. 6.91.
231 Panel Report, US - Stainless Steel (Korea), para. 6.91.
232 Panel Report, US - Stainless Steel (Korea), para. 6.94.

233 Panel Report, US - Stainless Steel (Korea), para. 6.99.

234 Shorter Oxford English Dictionary, Gth edn, A. Stevenson (ed.) (Oxford University Press, 2007),

235The panel in US - Stainless Steel (Korea) noted that the purpose of "working backwards" from the price
at which products are first resold to an independent buyer is to remove the unreliability arising from association or a
compensatory arrangement between the exporter and the importer or third party. The panel was referring to
allowances to construct an export price contained in the fourth sentence of Article 2.4. (Panel Report, US - Stainless
Steel (Korea), para. 6.99).
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for the PFAD biodiesel eligible for double counting.236 This is because of its particular physical
properties which make it eligible for double counting. The parties additionally agree that the
premium amount is determined by market factors and equals the increased amount that
- . L L 237 -

customers are willing to pay for double counting-eligible biodiesel. Customers are willing to pay
a premium precisely because they are permitted to use half as much PFAD-based biodiesel when
blending with mineral diesel. If the product did not qualify for the certificate and was ineligible for
double counting because of its physical characteristics, the additional premium would not be paid.

7.116. The European Union argues that there is a price for the product and a separate price for the
premium, and additionally emphasizes that it is the product which is imported and resold while the

premium is neither imported nor resold.238 First, the very notion that there is a price for the
product and a price for the premium is misconceived. The premium represents an additional
amount that the customer is willing to pay for the specific type and quantity of PFAD-based
biodiesel that is eligible for double counting. The customer attributes the additional value to the
fact that the biodiesel is eligible for double counting because of its particular physical properties.
In the abstract, the premium is not anything additional that is being purchased. Therefore, it
makes no sense to refer to the premium as having its own price. The fact that the premium is not
imported also does not have any bearing on whether it may be considered part of the price at
which the product is first resold. Similarly, the premium cannot be resold as it is simply a
component of the price that is paid for the product.

7.117. The European Union has described the premium as a "distinct element" that is provided for
separately in the contract and is paid in a different invoice. The European Union has also
argued that thefremium has no link to the product concerned but rather, is linked to the provision
of documents.2 0 A 2011 sales contract submitted by Indonesia as evidence in this proceeding
confirms that the premium was, initially at least, paid in a separate invoice upon receipt of a
certificate confirming the eligibility of the PFAD biodiesel for double counting.241 In addition, the
provided contract indicates that P.T. Musim Mas' related importer [[***]] provided documentation
to the buyer to request the certificate. We do not in any event consider it relevant that the
amount of the premium may be paid separately in a different invoice or that documentation was
provided that would enable the buyer to confirm the eligibility of the particular imported biodiesel
for double counting. As we explained above, there is no guidance in Article 2.3 that requires that
the price is paid in a single transaction or is reflected in a single invoice.2 We also do not see
how documentation confirming the physical properties or authenticity of a product means that the
premium is not paid in exchange for the imported product.

7.118. We note the possibility exists that the certificate may not be granted if the biodiesel is
found to be ineligible for double counting. As a factual matter, there is no evidence that this has
occurred. In any event, the possibility that the certificate may not be granted has no bearing on
our conclusion that, in cases where the premium is paid for PFAD biodiesel, the premium should be
considered as part of the price at which the product is first resold. We do not see any incoherence
in the view that the premium forms part of the price at which the product is first resold in any case
the premium is paid, but does not form part of the price if it is not actually paid.

236 Definitive Regulation, (Exhibit IDN-2), recital 176 ("In fact data shows that double counting biodiesel has a
small price premium over virgin biodiesel, the price of which is linked to mineral diesel.")

237 Indonesia's response to Panel question No. 25, para. 41; European Union's response to Panel
question No. 25, para. 44; and Provisional Regulation, (Exhibit IDN-1), recital 69.
European Union's response to Panel question No. 26, para. 45.
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European Union's second written submission, para. 45.
240 S e . _—
European Union's first written submission, para. 65.

241 Supplementary Agreement between [[***]] and [[***]] on the sale of biodiesel (30 March 2012),
(Exhibit IDN-32 (English translation) (BCI)), recitals 1-4.

242Supplementary Agreement between [[***]] and [[***]] on the sale of biodiesel (30 March 2012),
(Exhibit IDN-32 (English translation) (BCI)), recitals 1-4.

243 We note that Indonesia has also submitted several 2014 sales contracts as evidence, indicating that certain
customers were willing to make payment for PFAD biodiesel and the premium in a single invoice. In our view, this
supports Indonesia's contention that customers had become familiar with the operation of the double counting scheme
and the eligibility of PFAD biodiesel to qualify for the certificate, and thus were willing to pay the full amount for the
double counting-eligible biodiesel and the premium in the same invoice. (Contract between [[***]] and [[***]] on the
sale of Biodiesel (7 March 2014), (Exhibit IDN-33 (English translation) (BCI)); Contracts between [[***]] and [[***]]
on the sale of Biodiesel (24 October 2014), and between [[***]] and [[***]] on the sale of Biodiesel (6 March 2014),
(Exhibit IDN-35 (English translation) (BCI)); see also Indonesia's second written submission, para. 103).
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7.119. For the foregoing reasons, we therefore find that Indonesia has made a prima facie case
that the European Union acted inconsistently with Article 2.3 of the Anti-Dumping Agreement by
failing to include the double counting premium as part of the price at which imported biodiesel
produced by P.T. Musim Mas was first resold to an independent buyer within the meaning of that
provision. In light of this finding, we are not required to address additional arguments of Indonesia
or the European Union regarding the relevance of the rules contained in the third and fourth
sentences of Article 2.4 of the Anti-Dumping Agreement or rules regarding differences affecting

price comparability contained elsewhere in Article 2.4.

7.5.4 Conclusions

7.120. As indicated above, we consider that the price charged to the first independent buyer is the
starting-point for the construction of an export price under Article 2.3 of the Anti-Dumping
Agreement. In constructing the export price, we consider that a Member must begin by
determining the sum in money for which the imported product was bought by or sold to an
independent buyer. There is no further guidance to the term price in Article 2.3 relating to the
price of products first resold to an independent buyer. On this basis, we consider that the premium
that the customer pays to P.T. Musim Mas' related importer [[***]] is properly considered as part
of the price that is charged to first independent buyers. Therefore, we find that Indonesia has
established that the European Union acted inconsistently with Article 2.3 of the Anti-Dumping
Agreement by failing to include the double counting premium as part of the price at which
imported biodiesel produced by P.T. Musim Mas was first resold to an independent buyer within the
meaning of that provision.

7.6 Whether the European Union's consideration of price effects was consistent with
Articles 3.1 and 3.2 of the Anti-Dumping Agreement

7.6.1 Introduction

7.121. Indonesia claims that the EU authorities' consideration of the price effects of dumped

imports is inconsistent with Articles 3.1 and 3.2 of the Anti-Dumping Agreement. Indonesia raises

. . 245
two main claims :

a. the EU authorities failed to ensure price comparability between imported and domestic
biodiesel, by relying on low volume sales of cold filter plugging point (CFPP) 13 degrees
centigrade biodiesel produced by the EU industry in calculating an adjustment to the
price of Indonesian imports; and

b. the EU authorities failed to establish the existence of significant price undercutting by
failing: (i) to take into account noticeable differences between imported and domestic
biodiesel; and (ii) to examine the significance of price undercutting with regard to the
majority of the EU industry's sales.

7.6.2 The EU authorities' consideration of the effect of dumped imports on the price of
biodiesel sold in the domestic market
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7.122. We begin by setting out the relevant facts concerning the EU authorities' price undercutting
analysis. The EU authorities indicated that they would examine the effects of the imports from
. . . L . 246 .
Argentina and Indonesia cumulatively for purposes of the injury analysis. Despite the

cumulative assessment, the price undercutting calculations were made separately for

244The European Union has argued, for instance, that the premium paid for double counting biodiesel only
results because of intervention by the Italian government. The European Union argues that state intervention of this
type that creates special or exclusive rights and is specifically designed to encourage one type of activity is
functionally equivalent to a decision to impose a tax, or "is in the nature of a negative tax". The European Union
argues that the purpose of the first three sentences of Article 2.4 of the Anti-Dumping Agreement is to address state
interventions like the double counting regime, and hence, the premium would in any event need to be deducted under
these parts of Article 2.4. The European Union additionally emphasizes that there is no double counting premium
scheme present in Indonesia. (European Union's first written submission, paras. 67-69 and 72; response to Panel
question No. 36, para. 53; and second written submission, paras. 44, 46-48, and 51).

24Zlndonesia's first written submission, para. 223; second written submission, para. 114.
Provisional Regulation, (Exhibit IDN-1), recital 90.


http://repository.unej.ac.id/
http://repository.unej.ac.id/

WT/DS480/R
BCI deleted, as indicated [[***]]

- 45 -

Argentina and Indonesia, due to the product differences between biodiesel produced by these
countries. The comparison between imported and domestic biodiesel was made based on the CFPP

247

which is the temperature at which the biodiesel turns back into fat and cannot be used as fuel.

The biodiesel produced in Indonesia and sold to the EU market was mostly "palm methyl ester"
(PME) with a CFPP level of 13 degrees centigrade (hereinafter "CFPP 13 biodiesel" or "PME"). The
biodiesel from Argentina was exclusively "soybean methyl ester" (SME) with a CFPP level of zero
degrees centigrade.248 While SME and PME can be used in certain environments in their pure
form, they are nearly always blended with "rapeseed methyl ester" (RME), which has a lower

CFPP, before being used in the European Union.24

7.123. The EU industry produced biodiesel composed from different feedstocks, mainlzySOfrom

rapeseed (RME), but also from other feedstocks, including palm oil, waste, and virgin oils. The
EU industrngllended several feedstocks together to produce the final biodiesel that was sold to

customers. The EU industry sold blended biodiesel at various CFPP levels, but mainly at a CFPP

level of zero degrees centigrade (CFPP 0) and below.252 In the price undercutting calculations, the
EU authorities compared the price of PME from Indonesia and SME from Argentina to the price of
blended CFPP 0 biodiesel sold by the EU industry (hereinafter "blended CFPP 0 biodiesel"). CFPP 0
biodiesel is a blend of different biodiesels. The EU industry used both its own production of
biodiesel and imported biodiesel when producing blended CFPP 0 biodiesel. The EU authorities
excluded blended CFPP 0 biodiesel made using imported biodiesel from their price undercutting

. 253
calculations.

7.124. Since Argentina exported SME with CFPP 0 to the EU market, the EU authorities compared
prices of Argentine SME directly to the domestic sales of blended CFPP 0 biodiesel. Indonesia

mainly exported CFPP 13 biodiesel to the European Union.255 Given that the volume of sales of
domestically-produced CFPP 13 biodiesel was very low, the EU authorities considered that a direct

comparison between imported and domestic CFPP 13 biodiesel was not “reasonable".2 The EU
authorities therefore compared Indonesian imports with blended CFPP 0 biodiesel produced by the
EU industry. In order to compare CFPP 13 biodiesel from Indonesia to blended CFPP 0 biodiesel
from the European Union, the EU authorities made an adjustment to account for the different CFPP
levels between the compared products. The EU authorities calculated this adjustment by taking the
price difference between the EU industry's sales of blended CFPP 0 biodiesel and the EU industry's

sales of CFPP 13 biodiesel, and then adding that amount to the price of Indonesian biodiesel. As
a result, the price of Indonesian PME was adjusted upwards by 17.35%, to construct what the

227 Provisional Regulation, (Exhibit IDN-1), recital 94.

8 provisional Regulation, (Exhibit IDN-1), recital 30.
249The EU authorities also indicated that SME is blended with PME, because SME in its pure form does not
meet the European standard EN 14214 as regards iodine and cetane numbers. (Provisional Regulation, (Exhibit
IDN-1), recital 32).

250 Provisional Regulation, (Exhibit IDN-1), recital 30; Definitive Regulation, (Exhibit IDN-2), recitals 18
and 117.
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251 Definitive Regulation, (Exhibit IDN-2), recital 123. This recitai reads:

Unlike the exporting producers in Argentina and Indonesia, the Union industry does not sell
biodiesel made from one feedstock, but blends several feedstocks together to produce the final
biodiesel that is sold.

252 . . -
European Union's second written submission, para. 57.

3 Definitive Regulation, (Exhibit IDN-2), recitals 121 and 128; European Union's first written
submission, para. 92.

254In EU - Biodiesel (Argentina), Argentina did not submit any claims with regard to the EU

authorities' consideration of price undercutting. Argentina challenged other aspects of the injury determination,
in particular the evaluation of certain injury factors under Article 3.4 (production capacity and capacity
utilization) and the examination of the other factors causing injury to the domestic industry under Article 3.5
(overcapacity, EU industry' imports of product concerned, double counting regimes in some EU Member States,
lack of vertical integration, and access to raw materials). (Panel Report, EU - Biodiesel (Argentina), paras.
7.368-7.529; Appellate Body Report, EU - Biodiesel (Argentina), paras. 6.114-6.148).

255Indonesia clarifies that around 19% of PME imports from Indonesia had CFPP levels other than CFPP
13, ran%isr%g between CFPP 7 and CFPP 17. (Indonesia's second written submission, para. 131).
Provisional Regulation, (Exhibit IDN-1), recital 96.

257 Provisional Regulation, (Exhibit IDN-1), recital 96; Definitive Regulation, (Exhibit IDN-2), recital 124.
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price of imports of CFPP 0 biodiesel from Indonesia would have been.258 The price was then
compared to the price of blended CFPP 0 biodiesel sold by the EU industry.

7.125. In the Provisional Regulation, the EU authorities explained this methodology as follows:

All sales from Argentina to the EU were at a CFPP of 0 degrees centigrade. These sales
were therefore compared to the sales of Union producers of biodiesel at a CFPP of 0.

All sales from Indonesia to the EU were at a CFPP of 13 degrees centigrade. Given the
very small volume of sales of Union producers at this CFPP - since PME from
Indonesia is almost always blended with other biodiesel from other sources before
being sold to the first independent customer - a direct comparison was not considered
reasonable. The export price of the PME from Indonesia at CFPP 13 was therefore
adjusted upwards to a price at CFPP 0 by taking the difference in price on the Union

market between the sales of PME at CFPP 13 manufactured by the Union industry and

the average price of biodiesel at CFPP 0.259

7.126. Based on the above methodology, the EU authorities considered that there was significant
price undercutting caused by the dumped imports of biodiesel from Argentina and Indonesia as
compared with the price of EU biodiesel. The average undercutting margin for Indonesia was 4%

during the investigation period.260 The EU authorities confirmed their findings in the Definitive
Regulation.26

7.6.3 Whether the adjustment made by the EU authorities to the price of imports of
Indonesian biodiesel was flawed

7.127. Indonesia first claims that the European Union acted inconsistently with Articles 3.1 and 3.2
of the Anti-Dumping Agreement by failing to ensure price comparability between imported and
domestic biodiesel in terms of differences in quantities. Indonesia contends that the EU authorities
failed to account for the low volume of sales of CFPP 13 biodiesel produced by the EU industry in
calculating an adjustment to the price of Indonesian imports.

7.128. Article 3.1 of the Anti-Dumping Agreement sets out the basic principles that a
determination of injury shall be based on positive evidence and involve an objective examination.
It reads as follows:

A determination of injury for purposes of Article VI of GATT 1994 shall be based on
positive evidence and involve an objective examination of both (a) the volume of the
dumped imports and the effect of the dumped imports on prices in the domestic
market for like products, and (b) the consequent impact of these imports on domestic
producers of such products.
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7.129. The second sentence of Article 3.2 provides more specific guidance regarding the objective
examination of the effect of dumped imports on prices in the domestic market. It provides:

With regard to the effect of the dumped imports on prices, the investigating
authorities shall consider whether there has been a significant price undercutting by
the dumped imports as compared with the price of a like product of the importing
Member, or whether the effect of such imports is otherwise to depress prices to a
significant degree or prevent price increases, which otherwise would have occurred, to
a significant degree. No one or several of these factors can necessarily give decisive
guidance.

7.130. Indonesia argues that the adjustment to the price of CFPP 13 biodiesel imports did not
resolve the issue of the lack of comparability in terms of volume differences, and is therefore

25E‘)Indonesia‘s first written submission, para. 226(b) (referring to Specific Provisional Disclosure for the
Wilmar Group, annex 8, (Exhibit IDN-20), p. 1); European Union's response to Indonesia's question No. 2, paras. 2-
3.

29 provisional Regulation, (Exhibit IDN-1), recitals 95-96.
228 Provisional Regulation, (Exhibit IDN-1), recitals 97 and 126.

281 pefinitive Regulation, (Exhibit IDN-2), recitals 121-129 and 147.
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inconsistent with Articles 3.1 and 3.2 of the Anti-Dumping Agreement. Indonesia refers to the EU
authorities' conclusion that a direct comparison between Indonesian imports and EU sales of CFPP
13 "was not 2ceg’aznsidered reasonable" given the "very small volume of sales" of EU-produced CFPP
13 biodiesel. According to Indonesia, based on this statement, the EU authorities found that the
EU industry's price of CFPP 13 biodiesel was "not comparable"263 to Indonesian CFPP 13 biodiesel
due to significant differences in volumes and therefore that the price was "unreliable"264 for the

purpose of price effects analysis.265 Indonesia argues that, if the sales price of the EU producers'
CFPP 13 biodiesel is non-comparable for a direct comparison, then EU sales of CFPP 13 are also
non-comparable for calculating the price adjustment (to address different CFPP Ievels).266
Indonesia underlines that the volume difference between CFPP 13 biodiesel (6,300 tonnes) and
blended CFPP 0 biodiesel (993,860 tonnes) produced by the EU industry that was used for
calculating the adjustment is nearly the same as the volume difference between Indonesian CFPP
13 biodiesel (995,663 tonnes) and EU-produced CFPP 13 biodiesel (6,300 tonnes) that was
rejected for the purpose of a direct comparison. Accordingly, Indonesia argues that the EU
authorities failed to properly consider differences in quantities when making the price adjustment
to account for physical differences between CFPP 13 biodiesel and blended CFPP 0 biodiesel. The
result was a distorted calculation of the price2a6%justment, which undermined the accuracy of the

price undercutting margin that was calculated.

7.131. The European Union denies that the EU authorities found the price of EU industry's sales of
CFPP 13 biodiesel was "unreliable" in the way Indonesia argues. Rather, a direct comparison

between Indonesian and EU biodiesel at CFPP 13 was not considered "reasonable" or
"representative" due to a very small volume of EU industry's sales at this CFPP "from the total
of all biodiesel made and sold by the EU industry".271 The European Union notes that the EU
industry did not sell biodiesel made from one feedstock, but blended several feedstocks together to
produce the final biodiesel that was sold to customers. The EU authorities therefore compared
the price of CFPP 13 biodiesel from Indonesia to the price of blende?t)j CFPP 0 biodiesel from the
European Union, which had the highest share of domestic sales. In particular, the sales of
blended CFPP 0 biodiesel amounted to 993,860 tonnes, which represented 374% of the sales of the
EU sampled producers, while other sales were mainly at lower CFPP levels. The European Union
submits that in order to ensure price comparability at CFPP 0, the export B;isce of CFPP 13 biodiesel
from Indonesia was adjusted upwards to a price at CFPP 0 biodiesel. The European Union

argues that this adjustment was calculated on the basis of transactions of similar volumes.

7.132. Article 3.1 or 3.2 of the Anti-Dumping Agreement do not provide any specific guidance as to
how an investigating authority should make adjustments for price comparability in the context of
injury determination. This stands in contrast to Article 2.4 of the Anti-Dumping Agreement that
provides specific guidance in respect of allowances to be made to ensure price comparability
between the export price and the normal value in the context of dumping determination. For
purposes of Article 3.2, previous panels have noted that price comparability can be ensured, for
instance, by carefully defining product categories for the collection of price information or by

making adjustments to prices as warranted by the factual circumstances of the case.277 In light of
our standard of review, the question before us is whether the EU authorities' calculation of the

262Indonesia's first written submission, para. 245.

263Indonesia's first written submission, paras. 246 and 248-249; second written submission,
paras. 12%‘?, 118-120, and 125-126.
Indonesia's first written submission, paras. 246 and 248-249.
Indonesia's first written submission, para. 246.

266Indonesia's first written submission, paras. 248-249.

267Indonesia‘s second written submission, paras. 115-116 and 118; opening statement at the
second meeting of the Panel, para. 60.
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268Indonesia's first written submission, paras. 250 and 254; second written submission, para. 122.
269 Provisional Regulation, (Exhibit IDN-1), recital 96.

270 European Union's first written submission, para. 86.

2 European Union's response to Panel question No. 88, para. 41.

272 European Union's first written submission, para. 82; response to Panel question No. 95, para. 54
(referrir}%to Definitive Regulation, (Exhibit IDN-2), recital 123).

European Union's second written submission, para. 57; response to Panel question No. 88, para. 41.
274 o . .
European Union's second written submission, paras. 56-57.
ZZEuropean Union's first written submission, para. 94.
European Union's first written submission, para. 95 (referring to Definitive Regulation,
(Exhibit IDN-2), recital 124).

277 Panel Reports, EC - Fasteners (China), para. 7.328; China — X-Ray Equipment, para. 7.51.
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adjustment to account for different CFPP levels of Indonesian and EU biodiesel, in the context of its
overall price undercutting analysis, was reasonable and objective.

7.133. As noted above, the EU authorities considered that a direct comparison between CFPP 13
biodiesel from Indonesia and CFPP 13 biodiesel made by the EU industry could not be made
because of "very small volumes of sales" by the EU industry at this CFPP level. The European
Union explained that CFPP 13 biodiesel constituted a small share of all biodiesel sold and produced

by the EU industry.278 The EU sampled producers sold 6,300 tonnes of CFPP 13 biodiesel during
the investigation period, which constituted 0.23% of total sales of the EU sampled producers

during the investigation period.279 The low volumes of CFPP 13 sales thus represented a miniscule
proportion of EU industry sales, which would not provide a robust basis for the price effects
analysis. This would mean that the price comparison and the analysis of the effect of the imports
would not have taken into account the vast majority (99.77%) of EU industry's sales. Such a
comparison to such a small share of the EU industry's sales would not provide a reasonable picture
of the effect of the dumped imports on the prices of the domestic like Eg%duct to establish the

existence of significant price undercutting, as required by Article 3.2. It would not seem
unreasonable that the EU authorities instead decided to compare the price of Indonesian imports
to the EU industry's price of blended CFPP 0 biodiesel, which represented 37% of EU industry's
sales (993,860 tonnes) during the investigation period. The European Union has specified that
sales of blended CFPP 0O biodiesel represented the largest share of any of the types of biodiesel

sold in the European Union by volume.

7.134. We disagree with Indonesia that the EU authorities' decision not to make a direct
comparison between imported and domestic CFPP 13 biodiesel rendered the price of CFPP 13

biodiesel produced by the EU industry to be "unreliable" or "non—comparable".282 As we explain
above, sales of 6,300 tonnes of CFPP 13 biodiesel produced by the EU industry during the
investigation period constituted 0.23% of total sales of the EU sampled producers during the
investigation period. The European Union has explained that it was not considered reasonable to
base the price comparison on such a low percentage of sales by the EU industry, i.e. a low overall
proportion of the EU industry's sales. We see no evidence on the record that the EU authorities
considered that the price of CFPP 13 biodiesel was in any way unusable due to a large difference in
volumes. Even though the EU authorities did not use the price of CFPP 13 biodiesel for the purpose
of a direct comparison with Indonesian imports, this data was part of the record before the EU
authorities. We do not find it unreasonable that the EU authorities relied on this data for a different
purpose, i.e. to establish an adjustment factor to the price of CFPP 13 biodiesel from Indonesia in
order to bring it to a CFPP level of 0.

7.135. We note that the EU authorities looked into the difference in quantities between sales of
CFPP 13 biodiesel and blended CFPP 0 biodiesel made by the EU industry in the context of making
the price adjustment. In particular, the EU authorities examined the quantities per transactions of
sales of CFPP 0 biodiesel manufactured and blended in the European Union as compared to sales
transactions of CFPP 13 biodiesel. In recital 124 of the Definitive Regulation, the EU authorities
explained as follows:

For imports from Indonesia, which are at a CFPP of 13 or above, an adjustment was
made, being the difference in price between the Union industry's sales of CFPP 13 and
the Union industry's sales of CFPP 0, in order to compare the CFPP 13 and above from
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278 Recital 96 of the Provisional Regulation notes that "PME from Indonesia is almost always biended with
other biodiesel from other sources before being sold to the first independent customer". The Panel asked the
European Union whether the decision not to make a direct comparison was strictly due to low volume of sales of
CFPP 13 biodiesel or also to address the issue of blending. The European Union replied that the adjustment was
made due to the low percentage of CFPP 13 biodiesel made and sold by the EU industry from the total of all
biodiesel made and sold by the EU industry. (European Union's response to Panel question No. 88, para. 41).

279 . . . .
European Union's response to Indonesia's question No. 2, para. 6; Indonesia's response to Panel

question No. 108, para. 102.

280Indonesia agrees that a finding of price undercutting with respect to the EU industry's sales of CFPP
13 biodiesel would not have been sufficient for considering whether there has been significant price undercutting
by the dumped imports from Indonesia. (Indonesia's second written submission, para. 124).

281 . . -
European Union's second written submission, para. 57.

2821ndonesia‘s first written submission, paras. 246, 248-249, and 253; second written submission,
paras. 120 and 125-126.


http://repository.unej.ac.id/
http://repository.unej.ac.id/

WT/DS480/R
BCI deleted, as indicated [[***]]

-49 -

Indonesia with the CFPP 0 manufactured and blended in the Union. One Indonesian
exporting producer noted that as the sales of CFPP 13 by the Union industry were
made in small quantities per transaction, that these prices should be compared to
similar sized transactions of CFPP 0. On inspection of transactions of CFPP 0 of a
similar quantity per transaction, the difference in price found was in line with the
difference using all transactions of CFPP 0, with differences in price both above and
below the average price difference. As a result there was no change to the level of

price undercutting found in the provisional Regulation in recital 97.283

7.136. Following an examination of quantities per transaction, the EU authorities observed that the
difference in price remains the same regardless of the fact whether the average price was used
based on all CFPP 0 transactions or only on the price of CFPP 0 transactions with the volume
similar to the volume of CFPP 13 biodiesel transactions. Thus, contrary to what is suggested by
Indonesia, the EU authorities took into account volume aspects of the sales in the context of
making an adjustment.

7.137. Indonesia also notes that the EU authorities should have employed the same method for
the calculation of the adjustment on account of physical differences that was used in the prior
investigation concerning biodiesel from the United States, which factored in the type of feedstock

used in producing biodiesel as a basis to make price comparisons instead of focusing on CFPP.284
The EU authorities addressed the same point raised by interested parties during the investigation,
explaining that the method based on CFPP was appropriate in the present investigation, because
the CFPP level was a determinative factor for customers that were not concerned with the

composition of biodiesel once the product meets a required CFPP Ievel.285 As mentioned above,
Articles 3.1 and 3.2 of the Anti-Dumping Agreement do not specify a methodology that must be
followed in conducting a price effects analysis. An investigating authority enjoys a degree of
discretion to determine the analytical methodologies that will be applied in the course of an
investigation, provided that such method respects the basic principles in Article 3.1 that a
determination of injury must be based on positive evidence and involve an objective

examination.

7.138. In addition, Indonesia submits that approximately 19% of biodiesel imports from Indonesia
had a CFPP level other than CFPP 13, ranging from CFPP 7 to CFPP 17 degrees centigrade.
Indonesia submits that the EU authorities improperly applied the adjustment calculated for CFPP
13 biodiesel to all biodiesel imports from Indonesia, without regard to the different prices of CFPP
7 to CFPP 17 varieties (other than CFPP 13 biodiesel). Y The Panel questioned the parties on the
volumes and prices of CFPP 7 to CFPP 17 biodiesel imports. Indonesia referred to the data of two
producers that sold biodiesel other than CFPP 13 and indicated that the overall price differential
between CFPP 7 and CFPP 15 biodiesel was around [[***]] and the difference between CFPP 13
and CFPP 17 was [[***]].288 In its response, the European Union explained that sales of CFPP 12,
CFPP 13, and CFPP 14 collectively accounted for 94% of all biodiesel imports from

283 pefinitive Regulation, (Exhibit IDN-2), recital 124.

284In that investigation, the price of the respective feedstock (palm, soybean, or rapeseed oils) was used to
calculate an allowance on account of physical differences between different types of biodiesel before a price
comparison was made. The EU authorities also factored in the percentage of particular types of biodiesel in blended
varieties to take into account all biodiesel that was imported or sold by the sampled EU producers. Indonesia submits
that this method would have allowed to resolve the issue of difference in quantities and to permit the calculation of a
reliable adjustment on account of physical differences. (Indonesia's second written submission, paras. 134-138;
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Commission Regulation (EC) No. 193/2009 of 11 March 2009 imposing a provisional anti-dumping duty on imports of
biodiesel originating in the United States of America,

(Exhibit IDN-25), recital 84; and Council Regulation (EC) No. 599/2009 of 7 July 2009 imposing a definitive
anti-dumping duty and collecting definitively the provisional duty imposed on imports of biodiesel originating
in the United States of America, (Exhibit IDN-26), recital 123).

285 Definitive Regulation, (Exhibit IDN-2), recitals 122-123; Indonesia's first written submission,

para. 255 (referring to Wilmar Group, Comments on Provisional Disclosure (1 July 2013), (Exhibit IDN-13
(BCI)), pp. 28-29; and P.T. Pelita Agung Agrindustri, Post-Hearing Brief (30 August 2013), (Exhibit IDN-
24), p. 7).

286 Panel Reports, Thailand - H-Beams, para. 7.159; China - Broiler Products, paras. 7.474-7.476; China
- X-Ray Equipment, para. 7.41; and China - Cellulose Pulp, para. 7.62.

287 Indonesia's second written submission, paras. 131-133; first written submission, para. 244; and
response to Panel question No. 102.

Indonesia's response to Panel question No. 102, paras. 89-91.
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Indonesia.289 The European Union also noted that Indonesia had only referred to the price

difference between the Iowesggprice biodiesel import (presumably CFPP 17) and the highest price

import (presumably CFPP 7). 0 This suggests that the price differential between CFPP 12, CFPP
13, and CFPP 14 would be appreciably smaller. In these circumstances, we consider that it was
reasonable for the EU authorities to calculate an adjustment on the basis of CFPP 13 considering
that so few imports were at the extremes (CFPP 7 and CFPP 17) that they would have an
insignificant impact on the overall assessment.

7.139. Finally, in the second written submission, Indonesia raised additional arguments as to why
the prices of CFPP 13 biodiesel produced by the EU industry cannot serve as the basis for
calculating the adjustment to the price of imports from Indonesia. First, Indonesia submits that
there may be additional costs when producing CFPP 13 biodiesel in the European Union, due to the
fact that imported CPO feedstock from Malaysia or Indonesia may need to be used in the
production of CFPP 13 biodiesel, which may have implications for the price of the final product. In
Indonesia's view, this possibility may distort the comparison between CFPP 13 biodiesel and CFPP

0 biodiesel prices.291 Second, Indonesia submits that the European Union itself acknowledged that
the production of PME in the European Union is uneconomical which, according to Indonesia,
demonstrates that "the odd sale of 6,300 MT of the Union produced CFPP 13°C biodiesel is unlikely

to be representative of the value that the customers assign to the physical differences between
PME and CFPP 0°C".%%?

7.140. We are of the view that these arguments are founded on a completely different basis from
those adduced by Indonesia in its first written submission, in respect of its challenge to the
adjustment, and we therefore do not consider it appropriate to make findings with regard to these
additional arguments that have been raised in the second written submission.

7.141. In the first written submission, Indonesia focused its claim concerning the price adjustment
on the EU authorities' failure to account for differences in quantities. Indonesia did not present any
arguments in connection with the additional costs when producing CFPP 13 biodiesel in the
European Union. Indonesia's arguments related to the presence of additional costs are a
completely different basis for challenging the adjustment and cannot be considered as an
elaboration of Indonesia's arguments presented in the first written submission or a rebuttal to the
arguments of the European Union. We recall that Paragraph 6 of the Working Procedures provides
that each party shall present the facts of the case and its arguments in its first written submission

in advance of the first substantive meeting of the Panel with the parties.293 Paragraph 6 of the
Working Procedures is an expression of the principle of due process: the complainant must make
its case at a sufficiently early stage of the proceeding to allow the respondent sufficient time to
defend itself. Indonesia's additional arguments are based on the information provided in the
Provisional Regulation, and we therefore consider that these arguments could have been

articulated in Indonesia's first written submission.294

7.142. In consideration of the above, we conclude that Indonesia has failed to establish that the
European Union acted inconsistently with Articles 3.1 and 3.2 of the Anti-Dumping Agreement, by
relying on prices of CFPP 13 biodiesel produced by the EU industry in calculating an adjustment to
the price of Indonesian imports.
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289 European Union's response to Panel question No. 101, para. 57.

290 European Union's comments on Indonesia's response to Panel question No. 102, paras. 46-47.
291Indonesia's second written submission, paras. 128-129.

292Indonesia's second written submission, para. 130.

293 Paragraph 6 of the Panel's Working Procedures states that:

Before the first substantive meeting of the Panel with the parties, each party shall submit a

written submission in which it presents the facts of the case and its arguments, in accordance
with the timetable adopted by the Panel.

2941, the context of the injury determination, the EU authorities addressed the issues related to the DET
system in their non-attribution analysis. In particular, the imports of biodiesel from Argentina and Indonesia made by
the EU industry were examined as a non-attribution factor. (Provisional Regulation, (Exhibit IDN-1), recitals 132-136;
Definitive Regulation, (Exhibit IDN-2), recitals 151-160). This issue was a subject to dispute in EU - Biodiesel
(Argentina). (Panel Report, EU - Biodiesel (Argentina), paras. 7.473-7.490).
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7.6.4 Whether the EU authorities failed to take into account noticeable differences
between imported and domestic biodiesel and to examine the significance of price
undercutting with regard to the majority of the EU industry's sales

7.143. Indonesia submits that the European Union acted inconsistently with Articles 3.1 and 3.2 of
the Anti-Dumping Agreement, by failing to take into account certain product differences between
imported and domestic biodiesel as well as the majority of the EU industry's sales in its price
undercutting analysis. Therefore, the EU authorities failed to properly consider the effect of the
dumped imports from Indonesia on the price of the EU biodiesel.

7.144. Indonesia draws on the Appellate Body's interpretation of "significant price undercutting" to
argue that the EU authorities failed to make a "dynamic assessment" of whether the price of PME
imports from Inggnesia had any effects on the price of the blended CFPP 0 biodiesel from the
European Union. > Indonesia submits that the analysis fails to take into account that PME from
Indonesia and blended CFPP 0 biodiesel from the European Union have noticeably different
physical characteristics (different feedstock and CFPP levels), considerable price differences (the
price of blended CFPP 0 biodiesel is 21% more expensive than Indonesian PME) and different
modes of use (PMEZé)s6 rarely used by consumers in its pure form and must be blended with other
types of biodiesel). Considering that the price comparison was made between different types of
biodiesel, Indonesia argues that the price effects analysis should have involved a discussion of
price substitutability, price correlation, and the degree of the impact that movement 9f prices of
imported PME might have on the EU producers' sales of blended CFPP 0 biodiesel. Indonesia
further argues that the EU authorities' finding of significant price undercutting is flawed because it

is based on a comparison concerning only 37% of the EU industry's sales.

7.145. The European Union argues that PME from Indonesia was in competition with EU biodiesel.
The European Union submits that imported and domestic biodiesel had similar basic physical,
chemical, technical characteristics and uses, and were considered to be like products. The
European Union notes that during the investigation the EU authorities rejected an argument raised
by an interested party that PME from Indonesia was not a like product to RME and other EU
biodiesels as well as to SME from Argentina due to the higher CFPP_level of PME (which

necessitates that PME is blended with other types of biodiesel before use). In this respect, the
EU authorities stated that PME is in competition with biodiesel produced in the European Union,
which includes RME as well as biodiesel from palm oil and other feedstocks. The EU authorities

considered that PME is interchangeable with biodiesel produced by the EU industry, because it can

be used in the EU market throughout the year by blending with other biodiesels. The European
Union also refers to the EU authorities' findings that imports from Indonesia and Argentina are
blended with mineral diesel ??(}13 the same trading companies and sold to customers in direct

competition with EU biodiesel.

7.146. The European Union further submits that it was reasonable to use only sales of blended
CFPP 0 biodiesel, which represented 37% of the EU sampled producers' sales, because blended
CFPP 0 biodiesel was the product with the highest volume of sales of the EU industry, while other

sales were mainly of biodiesel with lower CFPP ratings.304

295 Indonesia's second written submission, para. 144 (referring to Appellate Body Reports, China — HP-
SSST (Jéag%an) / China - HP-SSST (EU), para. 5.158).
Indonesia's second written submission, paras. 146-147; first written submission, paras. 258
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and 269.

2:;Indonesia's second written submission, paras. 148-151.
Indonesia's second written submission, paras. 160-168; first written submission, paras. 259-269.

299 European Union's response to Panel question No. 90, paras. 43-44 (referring to Provisional
Regulation, (Exhibit IDN-1), recital 34).

300 European Union response to Panel question No. 90, para. 45 (referring to Definitive Regulation,
(Exhibit IDN-2), recitals 17-18).

;Definitive Regulation, (Exhibit IDN-2), recital 18.
Definitive Regulation, (Exhibit IDN-2), recital 18.

303 European Union's response to Panel question No. 90, para. 43 (referring to Provisional Regulation,
(Exhibit IDN-1), recital 89).

304The European Union explained that the EU authorities "relied on 37% of the sampled producers' sales
because sales of biodiesel of CFPP 0 were by far the most important sales of the sampled EU industry by volume, while
other sales were mainly at lower CFPP". (European Union's second written submission,

para. 57).
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7.147. We note that in China - HP-SSST (Japan) / China - HP-SSST (EU), the Appellate Body
stated that the inquiry with regard to "significant price undercutting" requires "a dynamic
assessment of price developments and trends in the relationship between the prices of the dumped

imports and those of domestic like products over the entire period of investigation".305 The
consideration as to whether the observed price undercutting is significant will necessarily depend
on the circumstances of each case and may involve an examination of the nature of the products
or product types at issue, the extent and duration of price undercutting, or the relative

market shares of the product types with respect to which the authority has made a finding of price

undercutting.306’ 307

7.148. The obligation under Article 3.2 is to "consider", i.e. to take into account, whether there has
been a significant price undercutting (or whether the effect of dumped imports is otherwise
significant price depression or significant price suppression), rather than to make a determination
regarding the effects of dumped imports on prices. The provisions of Article 3 contemplate "a
logical progression of inquiry leading to an investigating authority's ultimate injury and causation

determination.” The consideration of the effects of dumped imports on prices is a step in the

logical progression toward a determination whether injury is caused by the dumped imports.

The consideration of price effects under Article 3.2 is necessary in order to answer the ultimate
question in Article 3.5 as to whether dumped imports are causing injury to the domestic industry.
The outcome of this inquiry thus forms a basis for the overall causation analysis under Article 3.5,
which requires an investigating authority to demonstrate that the dumped imports are causing
injury to the domestic industry "'through the effects of' dumping, or subsidies '[a]s set forth in

paragraphs 2 and 4.

7.149. Article 3.2 establishes a link between the price of dumped imports and that of like domestic

products, by requiring that a comparison be made between the two. When conducting a price
effects analysis and comparing prices of the imported product to a certain domestic product,
panels and the Appellate Body have emphasized that it is appropriate and important to consider
factors affecting comparability, including the competitive relationship between the imported and
domestic products at issue. Specifically, the Appellate Body stated in China - GOES that even
though there is no explicit requirement regarding price comparability in Article 3.2, the failure to
ensure price comparability is incompatible with basic principles for injury determination provided in
Article 3.1.313 The panels in China - Broiler Products and China - X-Ray Equipment highlighted
that the failure to ensure price comparability in the price effects analysis could lead to a distorted
analysis of the causal link between dumped imports and the injury to the domestic industry.314
The panel in China - X-Ray Equipment stated that if two products being compared are not in
competition with each other and thus are not comparable, the results of such analysis would not

provide a reasonable basis for the causation analysis.

7.150. We agree with Indonesia that there are complexities in the competitive relationship
between PME imports from Indonesia and blended CFPP O biodiesel from the European Union that
were not considered by the EU authorities in their price undercutting analysis. We note in
particular that due to its higher CFPP level, Indonesian PME is generally not used on its own in the

305 Appellate Body Reports, China - HP-SSST (Japan) / China - HP-SSST (EU), para. 5.159.
306Appellate Body Reports, China — HP-SSST (Japan) / China - HP-SSST (EU), para. 5.161.
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307In making-its claim under Articles 3.1 and 3.2, Indonesia also refers to the legal standard under Article 3.5
developed by the Appellate Body in China - HP-SSST (Japan) / China — HP-SSST (EU). (Indonesia's second written
submission, para. 149 (referring to Appellate Body Reports, China — HP-SSST (Japan) / China - HP-SSST (EU), para.
5.262)). In this regard, we note that the requirements under Articles 3.2 and 3.5 are different. In China - GOES, the
Appellate Body stated that the inquiry under Article 3.2 "does not duplicate the different and broader examination
regarding the causal relationship" between dumped imports and injury to the domestic industry pursuant to Article
3.5. (Appellate Body Report, China — GOES, para. 154).

zgi Appellate Body Report, China - GOES, para. 130.
Appellate Body Report, China - GOES, para. 128.

310 Panel Report, China - Cellulose Pulp, para. 7.64.

311Appellate Body Report, China - GOES, para. 143 (emphasis original); Panel Report, China - X-Ray
Equipmenzt, para. 7.50.
Appellate Body Report, China - GOES, para. 136.
313Appellate Body Report, China - GOES, para. 200. See also Appellate Body Reports, China - HP-SSST
(Japan){MChina - HP-SSST (EU), para. 5.161 and fn 382.
Panel Reports, China - Broiler Products, para. 7.475; China — X-Ray Equipment, para. 7.51.

315 Panel Report, China - X-Ray Equipment, para. 7.50.
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EU market, but is rather an input to produce blended biodiesel.316 Specifically, the EU authorities
stated that:

SME and PME biodiesel could be used in their pure forms but they are generally
blended, either among themselves or with RME, before being used in the European
Union. The reason for blending SME with PME is that SME in its pure form does not
meet the European standard EN 14214 as regards iodine and cetane numbers. The
reason for blending PME (and SME) with RME is that PME and SME have a higher Cold

Filter Plugging Point (CFPP) than RME and are not therefore suitable for use in their

pure form during winter months in cold regions of the European Union.317

7.151. The EU authorities also observed that:

[TIhe Cold Filter Plugging Point ('CFPP') of PME (at +13 Centigrade) means that PME

cannot be used across the Union without being mixed with other biodiesels to bring

down the CFPP.318

7.152. In response to a question from the Panel, Indonesia explained that the amount of PME used
in a blend would depend on the season and location. In Southern Europe, CFPP -5 biodiesel is used
in winter months while CFPP +5 biodiesel is used in summer months. In Northern Europe, CFPP -
10 biodiesel is used in winter months and CFPP 0 biodiesel is alternately used in summer months.
Indonesia noted that in summer months, PME is blended at an average of 70% in Italy and Spain,
while in winter months it cannot be used at all. In the Scandinavian countries, PME may not even

be used at all during the year.319 The European Union has not contested this explanation.

7.153. We note that the Definitive Regulation confirms that sales of PME are affected by issues
pertaining to seasonality:

Both SME and PME are imported into the Union, and are also manufactured within the
Union, and are blended with RME and other biodiesels manufactured within the Union
before being sold or blended with mineral diesel. The blenders have the choice of
purchasing biodiesel from different feedstocks and different origins to produce their
final product, based on the market and the climatic conditions throughout the year.
PME is sold in larger quantities during the summer months and smaller quantities
during the winter months, but it is still in competition with RME and Union made

biodiesel and also SME from Argentina.320

7.154. This recital suggests that PME competes with SME from Argentina, RME, and other
biodiesels produced by the EU industry, because they are used to make various blends that are
suitable for certain climatic conditions. However, this recital does not address the important issue
of whether imports of PME from Indonesia compete with blended CFPP 0 biodiesel produced by the
EU industry. Taking into account this statement of the EU authorities, the Panel specifically asked
the European Union to explain whether climatic conditions affect the competition between PME and
blended CFPP 0 biodiesel. The European Union did not specifically address the issue of competition
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between imported PME and biended CFPP 0 biodiesel in its reply. The European Union simply
stated that "[c]limatic conditions influence the suitable CFPP of the blend in different parts of the
European Union", and that PME is blended with biodiesel having a lower CFPP (e.g. RME) in order

to achieve CFPP 0.321

7.155. We note that recital 34 of the Provisional Regulation indicates that imported biodiesel and
EU biodiesel had similar basic physical, chemical, technical characteristics, and uses, and were

316Provisional Regulation, (Exhibit IDN-1), recitals 32 and 148. The European Union explained that the main
product sold in the European Union was CFPP 0, which contains PME and other biodiesels blended together. (European
Union's response to Panel question No. 88, para. 41). The European Union further noted that "[a]s PME has a higher
CFPP (mostly CFPP 13), it is blended with biodiesel having a lower CFPP (e.g. RME) in order to achieve CFPP 0".
(European Union's response to Panel question No. 91, para. 47).

ziéProvisional Regulation, (Exhibit IDN-1), recital 32.
Provisional Regulation, (Exhibit IDN-1), recital 148.
Indonesia's response to Panel question No. 89.

320 pefinitive Regulation, (Exhibit IDN-2), recital 117.

321 European Union's response to Panel question No. 91, para. 48.
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considered to be like products.322 We also note that recital 18 of the Definitive Regulation rejects
the argument of an interested party that PME is not a like product to biodiesel produced by the EU
industry due to its high CFPP level, which necessitates that PME is blended with other types of
biodiesel before use in the EU market. In particular, recital 18 reads:

PME produced in Indonesia is in competition with biodiesel produced in the Union,
which is not just RME but also biodiesel made from palm oil and other feedstocks. PME
can be used throughout the Union throughout the year, by blending with other
biodiesels before use, in the same way as RME and SME. PME is therefore

interchangeable with biodiesel made in the Union and therefore is a like product.323

7.156. The fact that the imported and domestic products were considered to be like products does
not automatically mean that each of the products included in the basket of imported products is
alike in all respects to each of the products included into the basket of domestic products. Nor
does the fact that the imported and domestic products were considered to be like products address
the particular competitive dynamic that PME may only be used in a blend, and is actually a
component of the different blends sold to end users in the EU market. PME might compete with
RME to the extent that they both are used to produce a blend. However, this does not mean that
PME and blended CFPP 0O biodiesel are in competition with each other. In response to a question
from the Panel the European Union confirmed this understanding, noting that "[recital 18 of the

Definitive Regulation] does not state that Indonesian imports of PME and blends or EU industry
CFPP 0 biodiesel are in competition with each other."325’ 326

7.157. The EU authorities found that the imported biodiesel was blended with mineral diesel by the
same trading companies and sold to32c7ustomers at the EU market in direct competition with
biodiesel produced by the EU industry. Even though both PME from Indonesia and blended CFPP
0 biodiesel might compete for sales to the companies who blend biodiesel with mineral diesel, this
point nonetheless does not address the fact that the EU authorities failed to explain

322 Recital 34 of the Provisional Regulation states:

The investigation has shown that the product concerned, the product produced and sold on the
domestic market of Argentina and Indonesia, and the product produced and sold in the Union by
the Union industry have similar basic physical, chemical, technical characteristics and uses. They
are therefore provisionally considered to be alike within the meaning of Article 1(4) of the basic
Regulation.

(Provisional Regulation, (Exhibit IDN-1), recital 34)
323 Definitive Regulation, (Exhibit IDN-2), recital 18.

324 Panel Report, China - X-Ray Equipment, para. 7.65 (referring to Panel Report, EC - Salmon
(Norway), paras. 7.13-7.76), which reads:


http://repository.unej.ac.id/
http://repository.unej.ac.id/

[A] number of paneis have clarified that where a broad basket of goods under consideration and
a broad basket of domestic goods have been found by an investigating authority to be "like", this
does not mean that each of the goods included in the basket of domestic goods is "like" each of
the goods included within the scope of the product under consideration.

In addition, the panel in China - Broiler Products stated:

[I]n our view, ensuring that the products being compared are "like products" will not always
suffice to ensure price comparability. Where the products under investigation are not
homogenous, and where various models command significantly different prices, the investigating
authority must ensure that the product compared on both sides of the comparison are sufficiently
similar such that the resulting price difference is informative of the "price undercutting”, if any,
by the imported products.

(Panel Report, China - Broiler Products, para. 7.483)
325 European Union's response to Panel question No. 92, para. 49.

326The European Union also notes that the EU authorities conducted a cumulative assessment of the effects
of the dumped imports from Indonesia and Argentina on the prices of the domestic like product. The fact that the EU
authorities decided to undertake a cumulative assessment based on the circumstances is not determinative of
whether the requirements of Article 3.2 have been met. In any event, although the European Union refers to the fact
that imports were assessed cumulatively, as Indonesia points out, the EU authorities assessed price undercutting
separately for Indonesia and Argentina, due to the difference in products exported by these countries. The EU
authorities clearly indicated that all Argentine exports were at a CFPP level of 0, while Indonesian imports were not,
requiring a price adjustment, as discussed above. (European Union's response to Panel question No. 90, para. 42;
Indonesia's comments on the

European Union's response to Panel question No. 90, paras. 17-20).

727 Provisional Regulation, (Exhibit IDN-1), recital 89.
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whether the comparison between sales of PME and blended CFPP 0 biodiesel was made at a proper

comparison level, given that PME is an input to the blends, including CFPP 0 biodiesel.328

7.158. In our view, an objective and unbiased investigating authority should have explained why it
was reasonable and adequate to compare the prices of blended CFPP 0 biodiesel with the prices of
PME that is used as an input to produce such blend. The particular physical properties and end
uses (for blending) have implications when it comes to competition between the compared
products, i.e. an end user cannot simply use PME to the extent that blended CFPP 0 biodiesel is
not available, due to climatic limitations related to CFPP levels. This necessarily affects price
comparability in respect of those products. Although the EU authorities made an adjustment to the
price of Indonesian PME to account for different CFPP levels of Indonesian and EU biodiesel, we are
of the view that this adjustment is not sufficient to account for complexities in competitive
relationships between PME and blended CFPP 0O biodiesel, given that Indonesian PME is an input to
blended biodiesel, including blended CFPP 0.

7.159. Under these circumstances, we consider that the competitive dynamic between imports of
Indonesian PME and blended CFPP 0 biodiesel is significantly more complex than the EU
authorities' determination would suggest. The effect of seasonality in particular suggests that
competition between imported PME and blended CFPP 0 biodiesel will often be nuanced, rather
than "direct". While it is not impossible that a more complex analysis would still have justified a
finding that imports of PME had a significant price undercutting effect on price of blended CFPP 0
biodiesel sold by the EU industry, Indonesia has raised a series of legitimate questions regarding
the validity of the EU authorities' analysis. The European Union has failed to resolve these

questions, or rebut the case made by Indonesia.329

7.160. We now turn to Indonesia's argument that the EU authorities improperly limited the price
undercutting analysis to only 37% of the EU industry's sales. As discussed above, the EU
authorities based the price undercutting calculations on the EU industry's sales of blended CFPP 0
biodiesel, which was the product with the highest volume of sales, representing 37% of the EU
sampled producers' sales. We note that Articles 3.1 and 3.2 of the Anti-Dumping Agreement do
not require an investigating authority to consider the existence of price undercutting with regard to

the entire range of domestic like products.330 There is no requirement in the Anti-Dumping
Agreement that provides any specific percentage of the domestic industry sales to be considered in
the price effects analysis. Indonesia acknowledges that there is no obligation under Article 3.2 to
establish 3t§11e existence of price undercutting with regard to the entire range of domestic like
products. Rather, Indonesia argues that extending the price undercutting analysis to at least
two or three additional products sold b;g?jtzhe EU industry would have significantly increased the
credibility of the EU authorities' findings. Indonesia adds that the EU authorities did not assess
the significance of price undercutting in relation to the remaining 63% of the EU industry's

328We note the argument of the European Union that PME imports from Indonesia were bought by both the
EU industry in self-defence and also by blenders and traders. The European Union submits that the EU producers
were in competition with traders and blenders which bought PME directly and Indonesian exporting producers with
related importers in the European Union, which imported PME and then resold it. The European Union submits that
this would be the correct price competition point. (European Union's opening statement at the second meeting of the
Panel, paras. 43-44). Indonesia agrees that EU producers are likely to be in competition with traders and blenders.
(Indonesia's response to Panel question No. 100, para. 86).This argument of the European Union fails to address the
issue of whether there is a direct competition between CFPP 13 biodiesel from Indonesia and blended CFPP 0
biodiesel sold by the EU industry.
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329 We note the argument of the European Union that the existence of significant price undercutting was
considered in the framework of other factors, such as an increase in volume of dumped imports from Indonesia and its
market share in the EU market as well as a series of factors having a bearing on the state of the domestic industry.
(European Union's first written submission, paras. 99-105). The fact that the existence of significant price
undercutting was considered together with other factors examined for the purpose of injury analysis does not change
our conclusion that the EU authorities' analysis of the price relationship between imported PME and blended CFPP O
biodiesel is flawed, because it is not clear that imports of PME had an effect on prices of blended CFPP 0 biodiesel sold
by the EU industry.

330Appellate Body Reports, China - HP-SSST (Japan) / China — HP-SSST (EU), para. 5.180 (referring to Panel

Reportsé3C1,‘hina - HP-SSST (Japan) / China — HP-SSST (EU), para. 7.141).
Indonesia's first written submission, para. 241 (referring to Appellate Body Reports, China -

332Indonesia‘s second written submission, para. 166; opening statement at the second meeting of the
Panel, para. 79.
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sales.333 We found above that the EU authorities' analysis of the price relationship between

imported PME and blended CFPP 0 biodiesel is inadequate, because it fails to establish whether
imports of PME from Indonesia had an effect on prices of blended CFPP 0 biodiesel sold by the EU
industry. Given our finding that the price undercutting analysis is flawed, the question whether this
analysis should have included a broader range of the domestic like products becomes moot. Given
the failure by the EU authorities to properly establish price undercutting in respect of the price
comparison that they did make, there is no sense in seeking to ascertain whether or not the EU
authorities' analysis is sufficient to draw any conclusions regarding the existence of price

undercutting more generally, including in respect of other products sold by the EU industry.334

7.161. Based on the above, we find that Indonesia has demonstrated that the EU authorities failed
to establish that imports from Indonesia had an effect on prices of blended CFPP 0 biodiesel sold
by the EU industry. Therefore, we find that Indonesia has made a prima facie case that the
European Union acted inconsistently with Articles 3.1 and 3.2 of the Anti-Dumping Agreement by
failing to establish the existence of significant price undercutting with regard to Indonesian
imports. This prima facie case has not been rebutted by the European Union.

7.6.5 Conclusions

7.162. As indicated above, we find that Indonesia failed to establish that the European Union acted
inconsistently with Articles 3.1 and 3.2 of the Anti-Dumping Agreement, by relying on prices of
CFPP 13 biodiesel produced by the EU industry in calculating an adjustment to the price of
Indonesian imports. We further find that Indonesia made a prima facie case that the EU authorities
acted inconsistently with Articles 3.1 and 3.2 of the Anti-Dumping Agreement, by failing to
establish the existence of significant price undercutting with regard to Indonesian imports. Since
that prima facie case has not been rebutted, we uphold Indonesia's claim accordingly.

7.7 Whether the European Union acted inconsistently with Article 9.3 of the Anti-
Dumping Agreement and Article VI:2 of the GATT 1994 by imposing and levying anti-
dumping duties in excess of the margins of dumping

7.7.1 Introduction

7.163. Indonesia claims that the European Union acted inconsistently with Article 9.3 of the Anti-
Dumping Agreement and Article VI:2 of the GATT 1994 by imposing and levying anti-dumping
duties in excess of the margin of dumping that should have been established in accordance with
Article 2 of the Anti-Dumping Agreement. Indonesia submits that this results from the fact that the
European Union acted inconsistently with Articles 2.2, 2.2.1.1, 2.2.2(iii), and 2.3 of the Anti-
Dumping Agreement when constructing the normal value for Indonesian exporters and establishing
the constructed export price for one Indonesian exporter. Indonesia submits that, if the dumping
margins had been correctly calculated in conformity with Article 2, this would have resulted in
negative dumping margins in certain cases, or the margins of dumping would have been

significantly lower than the duties imposed by the European Union.335 The European Union
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333Indonesia‘s second written submission, para. 167; opening statement at the second meeting of the
Panel, para. 80.

334 In its second written submission, Indonesia takes issue with the fact that the price undercutting
analysis only covered the period from 1 July 2011 to 30 June 2012. Indonesia submits that the EU authorities failed
to provide data on the price of CFPP 0 biodiesel during the entire period considered for the injury assessment, i.e.
from 1 January 2009 to 30 June 2012, and instead only provided data on average prices of the EU industry during
this period. (Indonesia's second written submission, paras. 157-159). We note that similar to Indonesia's arguments
discussed in paras. 7.139. -7.141. above, Indonesia did not raise the issue of period considered for the price
undercutting analysis in its first written submission. This allegation appears to relate to Indonesia's broader claim that
the EU authorities failed to perform a dynamic assessment of price developments and trends over the entire period of
investigation. Nevertheless, the specific factual allegations are new and were not raised by Indonesia in its first
written submission. We therefore consider it inappropriate to address this new allegation in our report. In any event,
it is well-established that panels do not need to address all arguments made by the parties. (See, e.g. Appellate Body
Report, US - Carbon Steel (India), para. 4.233). We do not need to address this argument in order to resolve the
dispute before us, since we have already found that the EU authorities' price undercutting analysis was flawed.

335Indonesia's first written submission, paras. 271-272; second written submission, paras. 170-174.
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has acknowledged the factual description provided by Indonesia, but has not responded to the

substance of Indonesia's claim.336

7.7.2 The EU authorities' imposition of definitive anti-dumping duties

7.164. We recall that, on 29 May 2013, the EU authorities imposed individual provisional anti-
dumping duties on four sampled Indonesian producers ranging between zero and 9.6%. At the
provisional stage, the dumping margins for the producers were based on the decision of the EU
authorities to construct the normal value based on the recorded costs of production of Indonesian
producers during the investigation period, the SG&A expenses incurred and a 15% profit
margin. In the Definitive Disclosure, the European Union revised its methodology for
establishing the cost of production of biodiesel by replacing the recorded costs of CPO of
Indonesian producers with an international reference price published by the Indonesian
government. The EU authorities based their decision to replace the recorded costs of production on
the findin 3ghat the Indonesian DET system distorted the costs of production of biodiesel
producers. As a result of this adjustment, the anti-dumping duty rates for Indonesian producers
increased significantly. Definitive dumping margins were calculated ranging from 8.8% to 23.3%
and definitive anti-dumping duties were applied corresponding to the calculated injury margins,
which ranged from 8.8% to 20.5%. The duties were applied in the form of specific duties
expressed as a fixed amount in euro/tonne.

7.7.3 Whether Indonesia has established that the European Union acted inconsistently
with Article 9.3 of the Anti-Dumping Agreement and Article VI:2 of the GATT 1994

7.165. The chapeau of Article 9.3 of the Anti-Dumping Agreement provides that:

The amount of the anti-dumping duty shall not exceed the margin of dumping as
established under Article 2.

7.166. Article VI:2 of the GATT 1994 provides that:

In order to offset or prevent dumping, a contracting party may levy on any dumped
product an anti-dumping duty not greater in amount than the margin of dumping in
respect of such product. For the purposes of this Article, the margin of dumping is the
price difference determined in accordance with the provisions of paragraph 1.

7.167. Indonesia submits that, in order to demonstrate a violation of Article 9.3 of the Anti-
Dumping Agreement, it is required to demonstrate, first, that the margin of dumping calculated by
the EU authorities was determined in violation of the disciplines prescribed in Article 2 of the Anti-
Dumping Agreement, and second, that the anti-dumping duties were imposed at a rate that is
higher than the dumping margin that would have been established had the EU authorities acted

consistently with Article 2.341 Indonesia submits that a similar approach may be taken to establish
a violation of Article VI:2 of the GATT 1994.342
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7.168. Similar claims were raised by Argentina in EU - Biodiesel (Argentina). In addressing
Argentina's Article 9.3 claim, the panel considered that the term "margin of dumping" in Article 9.3
"relates to a margin [of dumping] that is established in a manner subject to the disciplines of

Article 2 and which is therefore consistent with those disciplines".343 The panel additionally

223European Union's first written submission, paras. 110-111; second written submission, para. 62.
Provisional Regulation, (Exhibit IDN-1), recital 179.

338 provisional Regulation, (Exhibit IDN-1), recital 63.
339 pefinitive Disclosure, (Exhibit IDN-7), recitals 57-62.

340 Definitive Regulation, (Exhibit IDN-2), recital 215. The injury margins for two Indonesian producers were
determined to be higher than the corresponding dumping margins. Anti-dumping duty rates were assessed at the
rate of the dumping margins for those producers.

341Indonesia's first written submission, para. 274.

342In order to demonstrate a violation of Article VI:2 of the GATT 1994, Indonesia submits that a complainant
must demonstrate that: (a) the dumping margin was not determined in accordance with the disciplines laid out in
Article VI:1 of the GATT 1994; and (b) that the anti-dumping duties are imposed at a rate that is higher than the
dumping margin that would have been established had the authority acted consistently with Article VI:1 of the GATT
1994. (Indonesia's first written submission, para. 281).

343 Panel Report, EU - Biodiesel (Argentina), para. 7.359.
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observed that Article 9.3 also sets the maximum level at which anti-dumping duties may be

Ievied.344 With these considerations in mind, the panel recalled its finding that the European Union
acted inconsistently with Articles 2.2.1.1 and 2.2 of the Anti-Dumping Agreement and with Article
VI:1(b)(ii) of the GATT 1994 in establishing the dumping margins in the Definitive Regulation due
to the use of surrogate input prices in the construction of normal value for investigated Argentine
producers.345 The panel considered whether this finding could provide a basis to establish an
inconsistency with Article 9.3. The panel observed that an error or inconsistency under Article 2 of
the Anti-Dumping Agreement "does not necessarily or automatically mean that the anti-dumping
duty actually applied will exceed the correct margin of dumping".346 The panel recalled that the EU
authorities had used actual input prices when constructing the normal value and calculating the
dumping margins at the provisional stage. While it was not possible to infer the exact dumping
margins that would have been established had the determinations been done in accordance with
Article 2, the panel considered that "the dumping margins established in the Provisional Regulation
provide a reasonable approximation of what

margins calculated in accordance with Article 2 of the Anti-Dumping Agreement might have

been".347

7.169. The panel recalled that the margins of dumping calculated in the Provisional Regulation
ranged from 6.8% to 10.6%, while the duties imposed by the EU authorities in the D%ggitive
Regulation ranged from 22.0% to 25.7%, an amount that was "two to three times higher". The
panel considered this to be a "substantial difference" which "suggests that the anti-dumping duties
imposed by the European Union in the Definitive Regulation exceeded what35ge dumping margins
could have been had they been established in accordance with Article 2". On this basis, the
panel concluded that Argentina had made a prima facie case that the European Union had acted

inconsistently with the chapeau of Article 9.3 of the Anti-Dumping Agreement.

7.170. The panel further considered this "substantial difference" gave rise to a violation of Article
VI:2 of the GATT 1994. The panel noted that Article VI:2 of the GATT 1994 provides that a WTO
Member "may levy ... an anti-dumping duty not greater in amount than the margin of dumping in
respect of such product", further specifying that "[f]or the purposes of this Article, the margin of
dumping is the price difference determined in accordance with [Article VI:1]". The panel in EU -
Biodiesel (Argentina) considered that the terms "in accordance with" makes clear that Article VI:2
prohibits the levying of anti-dumping duties in excess of the dumping margin determined
consistently with Article VI:1 of the GATT 1994 in the same way as the phrase "as established

under Article 2" operates in Article 9.3.351 Therefore, the reasoning applied under Article 9.3
applies mutatis mutandis to Argentina's claim under Article VI:2 of the GATT 1994.3

7.171. The Appellate Body upheld the panel's reliance on the m3a5rggins calculated in the Provisional

Regulation as appropriate in light of the specific circumstances. The Appellate Body also agreed
with the panel that the same considerations that guided its assessment of Argentina's Article 9.3

claim apply to its assessment under Article VI:2 of the GATT 1994.

7.172. We have found in Sections 7.3.3 and 7.3.4 above that the European Union acted
inconsistently with Articles 2.2.1.1 and 2.2 of the Anti-Dumping Agreement and with Article
VI:1(b)(ii) of the GATT 1994 in establishing the dumping margins in the Definitive Regulation due
to the use of surrogate input prices in the construction of normal value for investigated Indonesian
producers. As Indonesia has indicated, the margins calculated in the Provisional Regulation ranged
from zero to 9.6%, while the duties imposed by the EU authorities in the Definitive Regulation
ranged from 8.8% to 20.5%, amounts which are twice as high or greater
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34: Panel Report, EU - Biodiesel (Argentina), para. 7.360.
Panel Report, EU - Biodiesel (Argentina), para. 7.364.

346 Panel Report, EU - Biodiesel (Argentina), para. 7.363.
347 Panel Report, EU - Biodiesel (Argentina), para. 7.365.
348 Panel Report, EU - Biodiesel (Argentina), para. 7.365.
349 Panel Report, EU - Biodiesel (Argentina), para. 7.365.
350 Panel Report, EU - Biodiesel (Argentina), para. 7.365.

zii Panel Report, EU - Biodiesel (Argentina), para. 7.366.
Panel Report, EU - Biodiesel (Argentina), para. 7.366.

353 Appellate Body Report, EU - Biodiesel (Argentina), para. 6.110.

354Appellate Body Report, EU - Biodiesel (Argentina), para. 6.112.


http://repository.unej.ac.id/
http://repository.unej.ac.id/

WT/DS480/R
BCI deleted, as indicated [[***]]

- 50 -

in the case of each Indonesian producer/exporter.355 The difference is attributable to the change
in the basis for constructing the normal value between the Provisional Regulation and the
Definitive Regulation. In our view, this difference is significant. As the panel did in EU - Biodiesel
(Argentina), we therefore consider it appropriate to rely on the margins calculated in the
Provisional Regulation as a basis to finding that the definitive anti-dumping duties imposed on
Indonesian producers/exporters exceeded what the dumping margins might have been had they
been established in accordance with Article 2 of the Anti-Dumping Agreement.

7.173. For the foregoing reasons, we uphold Indonesia's claim that the European Union acted
inconsistently with Article 9.3 of the Anti-Dumping Agreement by imposing anti-dumping duties in
excess of the margin of dumping that should have been established under Article 2 of the Anti-
Dumping Agreement. We further consider it appropriate to follow the approach taken by the panel
in EU - Biodiesel (Argentina) in respect of Indonesia's claim under Article VI:2 of the GATT

1994. Accordingly, we find that the same considerations that informed our assessment of
Indonesia's claim under Article 9.3 therefore apply mutatis mutandis to our assessment of its
Article VI:2 claim. We therefore also uphold Indonesia's claim that the European Union acted
inconsistently with Article VI:2 of the GATT 1994.

7.7.4 Conclusions

7.174. As indicated above, we consider that "margin of dumping" referred to in Article 9.3 of the
Anti-Dumping Agreement relates to a margin of dumping that is established in a manner subject
to the disciplines of Article 2 of the Anti-Dumping Agreement and which is therefore consistent
with those disciplines. We find that Indonesia has made a prima facie case that the European
Union acted inconsistently with Article 9.3 of the Anti-Dumping Agreement by imposing anti-
dumping duties in excess of the margin of dumping that should have been established under
Article 2 of the Anti-Dumping Agreement. In addition, we find that the same considerations that
informed our assessment of Indonesia's claim under Article 9.3 apply mutatis mutandis to our
assessment of its Article VI:2 claim. We therefore also conclude that that the European Union
acted inconsistently with Article VI:2 of the GATT 1994.

7.8 Whether the European Union acted inconsistently with Articles 7 and 9 of the Anti-
Dumping Agreement through the application and definitive collection of provisional anti-
dumping duties

7.8.1 Introduction

7.175. Indonesia submits that the European Union committed several errors in calculating a
provisional margin of dumping of 2.8% for the sampled Indonesian producer, P.T. Musim Mas,
which led to an inflated provisional dumping margin that otherwise would have been negative.

Indonesia claims that the European Union acted inconsistently with a number of provisions of the
Anti-Dumping Agreement because it applied and definitively collected provisional anti-dumping
duties on imports from P.T. Musim Mas. %)Secifically, Indonesia requests the Panel to find that the

European Union acted inconsistently with :
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a. Article 7.1 of the Anti-Dumping Agreement because it applied provisional measures to
P.T. Musim Mas based on a WTO inconsistent preliminary determination of the existence
of dumping for P.T. Musim Mas;

b. Article 7.2 of the Anti-Dumping Agreement because it applied to P.T. Musim Mas a
provisional anti-dumping duty in excess of the provisionally estimated margin of
dumping for P.T. Musim Mas;

c. Article 9.2 of the Anti-Dumping Agreement because the provisional anti-dumping duty
that was applied to P.T. Musim Mas and definitively collected was not in an "appropriate
amount" within the meaning of Article 9.2; and

355Indonesia‘s first written submission, table following para. 276. See also Provisional Regulation,
(Exhibit IDN-1), recital 179; and Definitive Regulation, (Exhibit IDN-2), recital 215.
356 The approach of the panel in EU - Biodiesel (Argentina) is set out in para. 7.170. above.

357Indonesia's first written submission, para. 286.

358Indonesia's first written submission, para. 285.
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d. Article 9.3 of the Anti-Dumping Agreement by applying to P.T. Musim Mas and
definitively collecting a provisional anti-dumping duty in excess of the provisionally
estimated margin of dumping for this exporting producer.

7.8.2 The EU authorities' determination of a provisional margin of dumping for P.T.
Musim Mas and the definitive collection of provisional duties

7.176. We begin by recalling the relevant facts related to the European Union's determination of a
provisional margin of dumping for P.T. Musim Mas before addressing the substance of Indonesia's
claims. On 29 May 2013, the EU authorities imposed an individual provisional anti-dumping duty of
2.8% on the sampled Indonesian producer, P.T. Musim Mas, based on a 2.8% provisional dumping

margin and a 23.3% provisional injury margin.359

7.177. In its comments on the Provisional Disclosure, P.T. Musim Mas alleged that the EU

authorities made three "mathematical and accounting errors" in calculating the normal value
and export price, as follows:

a. a mathematical error in calculating P.T. Musim Mas' domestic SG&A expenses by adding

to the amount of SG&A for domestic sales the amount of the export tax payable on

exports of biodiesel, in constructing the normal value361;

b. inconsistent accounting treatment of income tax expenses of two related importers,
[[***]] and [[***]], by treating income tax expenses for both importers as an SGA
expense, in addition to deducting an amount for income tax expenses as part of a 5%

reasonable profit margin based on turnover, in constructing the export price362; and

c. inconsistent accounting treatment of gasoil hedging gains and losses, by deducting gasoil
hedging losses from the resale prices of a related importer [[***]] as an allowance while
failing to include hedging gains of another related importer [[***]] in its resale prices, in

constructing the export price.363

7.178. The EU authorities acknowledged these comments in the 1 October 2013 Definitive

Disclosure and indicated that necessary corrections were made.364 Specifically, with regard to the
constructed normal value, the EU authorities excluded the export tax from the SG&A based on the

fact that the export tax was not paid on domestic sales. With regard to the constructed export
price, the EU authorities excluded income tax expenses from SG&A amounts366 and addressed the

359 provisional Regulation, (Exhibit IDN-1), recital 179.
Op.T. Musim Mas, Comments on Provisional Disclosure (1 July 2013), (Exhibit IDN-18 (BCI)), p. 1.

31p 1. Musim Mas, Comments on Provisional Disclosure (1 July 2013), (Exhibit IDN-18 (BCI)), pp. 1-2.

362p 1. Musim Mas, Comments on Provisional Disclosure (1 July 2013), (Exhibit IDN-18 (BCI), p. 3.
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363 P.T. Musim-Mas, Comments on Provisional Disclosure (1 July 2013), (Exhibit IDN-18 (BCI)), pp. 3-4;
Specific Definitive Disclosure for [[***]], Annex 2 D (1 October 2013), (Exhibit IDN-27 (BCI)), p. 4; and Specific
Provisional Disclosure for [[***]], annex 2 A, (Exhibit IDN-19 (BCI)), p. 4.

364The Definitive Regulation notes that one interested party (P.T. Musim Mas) claimed that some "clerical
mistakes" had been made in the calculation of the dumping margins at the provisional stage. (Definitive Regulation,
(Exhibit IDN-2), recital 227). In the Definitive Disclosure, the EU authorities referred to "overstated SG&A", "an
inconsistent accounting treatment of biodiesel hedging gains and losses" and "claims for data changes in the
calculations”, indicating in each case that "corrections" were made. (Definitive Disclosure, (Exhibit IDN-7), recitals
64, 73, 75, and 80).

365 Definitive Disclosure, (Exhibit IDN-7), recital 64 ("One party claimed that in relation to recital (63) of the
provisional Regulation an overstated SG&A was used for that party. After having examined this claim, it appeared that
the SG&A for both domestic and export sales was included in the construction of normal value. The necessary
corrections to use the SG&A for only the domestic sales were accordingly made.") Four specific disclosures were
issued to importing companies of P.T. Musim Mas explaining the change. (Specific Definitive Disclosure for [[***]],
Annex 2 A (1 October 2013), (Exhibit IDN-28 (BCI)), p. 2; Specific Definitive Disclosure for [[***]], Annex 2 B (1
October 2013), (Exhibit IDN-29 (BCI)), p. 2; Specific Definitive Disclosure for [[***]], Annex 2 C (1 October 2013),
(Exhibit IDN-30 (BCI)), p. 2; and Specific Definitive Disclosure for [[***]], Annex 2 D (1 October 2013), (Exhibit IDN-
27 (BCI)), p. 2).

366 Definitive Disclosure, (Exhibit IDN-7), recital 80 ("Several exporting producers came also forward with
claims for data changes in the calculations. Where these claims were substantiated with the necessary evidence,
corrections were made"); Specific Definitive Disclosure for [[***]], Annex 2 D (1 October 2013), (Exhibit IDN-27
(BCI)), p. 4; and Specific Definitive Disclosure for [[***]], Annex 2 C (1 October 2013), (Exhibit IDN-30 (BCI)), p. 4.
Indonesia submits that SG&A expenses for [[***]] were decreased by 0.05% and
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inconsistent treatment of hedging gains and losses by re-adding the amount of hedging losses
from the resale prices of [[***]] that had been deducted as an aIIowance.367

7.179. In its comments on the Definitive Disclosure, P.T. Musim Mas argued that the collection of

provisional duties should only be done on the basis of the corrections that were made.368 Based on the
above corrections, P.T. Musim Mas submitted that the dumping margin_at the provisional stage "would

be de minimis" and therefore no provisional duties should be collected. In the Definitive Regulation,

the EU authorities confirmed the corrections.370 Notwithstanding, the EU authorities rejected the request
by P.T. Musim Mas and ordered the definitive collection of the provisional duty that had been
provisionally secured on the basis that "the definitive anti-dumping duty is clearly higher than the

provisional duty". The definitive anti-dumping duty rate determined

for P.T. Musim Mas was 16.9%, based on a dumping margin of 18.3% and an injury margin of
372
16.9%.

7.8.3 Whether Indonesia has established violations of Articles 7 and 9 of the Anti-
Dumping Agreement related to the definitive collection of provisional anti-dumping
duties on imports from P.T. Musim Mas

7.180. Indonesia's claims under Articles 7.1(ii), 7.2, 9.2, and the chapeau of Article 9.3 of the
Anti-Dumping Agreement relate to the decision of the EU authorities to definitively collect the

provisional anti-dumping duties on imports from P.T. Musim Mas.373

7.181. Article 7.1 provides in relevant part:

Provisional measures may be applied only if:

(ii)  a preliminary affirmative determination has been made of dumping
and consequent injury to a domestic industry; ...

7.182. The first sentence of Article 7.2 provides:

Provisional measures may take the form of a provisional duty or, preferably, a security
- by cash deposit or bond - equal to the amount of the anti-dumping duty
provisionally estimated, being not greater than the provisionally estimated margin of
dumping.

7.183. The first sentence of Article 9.2 provides:
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When an anti-dumping duty is imposed in respect of any product, such anti-dumping
duty shall be collected in the appropriate amounts in each case, on a non-
discriminatory basis on imports of such product from all sources found to be

for [[***]] by 0.18% to address the overstatement of income tax expenses. (Indonesia's first
written submission, paras. 295-298).

367The EU authorities recognized that hedging losses of [[***]] had been deducted as an allowance, while
hedging gains of [[***]] were not taken into account, in constructing the export price. The EU authorities determined
that the export price should reflect the price actually paid or payable for the product when sold for export exclusive of
any gain or loss related to hedging practices. Therefore, the EU authorities increased the export price of [[***]] by
the amount of hedging losses that were treated as an allowance. (Definitive Disclosure, (Exhibit IDN-7), recitals 74-
75; Specific Definitive Disclosure for [[***]], Annex 2 D (1 October 2013), (Exhibit IDN-27 (BCI)), p. 4 ("The hedge
allowance was not considered part of the export price. As stated in Article 2(8) of the Basic Regulation, the export
price shall be the price actually paid or payable for the product when sold for export from the exporting country to the
EU. Therefore the hedge allowance as indicated in the column 'other allowances' was now eliminated from the
dumping calculation."))

;ZzP.T. Musim Mas, Comments on Definitive Disclosure, (Exhibit IDN-17 (BCI)), paras. 2.2 and 21-22.
P.T. Musim Mas, Comments on Definitive Disclosure, (Exhibit IDN-17 (BCI)), paras. 2.2 and 23.

;;(1) Definitive Regulation, (Exhibit IDN-2), recitals 76, 96, and 102.
Definitive Regulation, (Exhibit IDN-2), recital 227.

372 Definitive Regulation, (Exhibit IDN-2), recital 215.

373 See paras. 7.177. -7.178. above.
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dumped and causing injury, except as to imports from those sources from which price
undertakings under the terms of this Agreement have been accepted.

7.184. The chapeau of Article 9.3 reads: "The amount of the anti-dumping duty shall not exceed
the margin of dumping as established under Article 2".

7.185. In addressing Indonesia's claims, we consider it necessary to first clarify the precise nature
of the findings sought by Indonesia. In its first submission, Indonesia framed its claims in respect
of the fact that the EU authorities improperly applied provisional measures to P.T. Musim Mas, and
thereafter definitively collected the provisional anti-dumping duty.374 Indonesia argued, for
instance, that an investigating authority cannot simply disregard the disciplines contained in Article
2 of the Anti-Dumping Agreement and impose and subsequently collect duties that exceed a
provisionally estimated margin of dumping. In this respect, Indonesia argued that the language
"provisionally estimated" in Article 7.2 cannot be understood as permitting an investigating
authority to make "clear cut and apparent" violations of Article 2. 73 Indonesia submits that, if this
were the case, this would defeat the purpose of imposing a limitation that provisional measures

should not exceed the provisionally estimated margin of dumping.376 Indonesia argues that
corrections must be retroactive because, if investigating authorities were allowed to definitively
collect provisional duties in excess of the actual provisional dumping margin, investigating
authorities could circumvent the requirements of Article 7.2 (and Articles 9.2 and 9.3) by making
errors when calculating the provisional dumping margin and thereafter collect those duties at the

definitive stage.

7.186. Following its first written submission, Indonesia made several subsequent clarifications
regarding its claims. At the first substantive meeting with the Panel, for instance, Indonesia
indicated that it does not challenge the provisionally estimated dumping margin and the imposition
of the provisional duties "as such", but explained rather that Indonesia "does not agree with the
definitive determination made in the Definitive Regulation to collect a provisional duty which the
EU knew was erroneous and in excess of the real dumping margin that should have been
determined at the provisional stage".378 Indonesia further indicated that it does not seek to
challenge the Provisional Regulation but "rather that part of the Definitive Regulation that ordered

the definitive collection of the provisional duties".379 Subsequently, in response to a question from
the Panel, Indonesia specified that it "only seeks a finding of the Panel with respect to the
definitive collection of [the provisional duties applied to P.T. Musim Mas] in the Definitive

Regulation".

7.187. From the outset, the European Union has maintained that Indonesia's claims under Articles
7 and 9 are misconceived in light of Indonesia's clarification that its challenge is directed at the
definitive collection of provisional duties as opposed to any findings related to the imposition of
provisional measures contained in the Provisional Regulation. The European Union considers that
this is confirmed by the fact that Indonesia has identified as the pertinent measure the Definitive
Regulation that ordered the definitive collection of the provisional duties. The European Union
submits that the relevant obligations governing the definitive collection of provisional anti-dumping
duties are contained in Articles 10.3 and 10.5 of the Anti-Dumping Agreement. The European
Union contends that the EU authorities respected the obligation contained in Article 10.3 when

collecting provisional duties that were secured for P.T. Musim Mas and therefore, Indonesia's

claims should be rejected.381
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7.188. In light of the clarifications by Indonesia, we understand that Indonesia's challenge is
limited to whether the definitive collection of provisional duties applied to P.T. Musim Mas was in
any way inconsistent with the cited provisions of Article 7 or 9 of the Anti-Dumping Agreement. As

z;: See, e.g. Indonesia's first written submission, para. 285.
Indonesia's first written submission, paras. 323-324.

376Indonesia's first written submission, para. 326.
377 . . -
Indonesia's first written submission, para. 340.
378Indonesia's opening statement at the first meeting of the Panel, para. 59. (emphasis original)
379Indonesia's opening statement at the first meeting of the Panel, para. 59.
380Indonesia's response to Panel question No. 61, para. 95.
381 European Union's first written submission, para. 129; opening statement at the first meeting of the
Panel, para. 48; response to Panel question No. 50, para. 78; and second written submission, paras. 63-64

(referring to Indonesia's responses to Panel question No. 55, para. 89, and No. 61, para. 95). See also responses to
Panel question Nos. 112, 114, 115, 117, 118, 120, and 121.
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Indonesia has clarified that it is not challenging the fact that the EU authorities imposed provisional
duties on P.T. Musim Mas pursuant to findings contained in the Provisional Regulation - nor has
Indonesia challenged in any way the right of the European Union to impose provisional measures -
we need not address issues related to the application, or imposition of provisional measures. In
this regard, it follows therefore, that Indonesia may establish its claims to the extent that the cited
provisions in Articles 7 and 9 are pertinent to the definitive collection of provisional duties.

7.189. It is evident on the face of its various subparagraphs that Article 7 addresses the
imposition, or application of provisional measures. Article 7.1 expressly refers to situations in
which provisional measures may be applied (stating that "Provisional measures may only be
applied if:"). In turn, Article 7.2 addresses the form which provisional measures that are applied
may take, including provisional duties or security equal to the amount of the duty provisionally
estimated, subject to the requirement that any duty or security taken does not exceed the
provisionally estimated margin of dumping. Articles 7.3 and 7.4 address the period of application
of provisional measures. Article 7.3 states that "[p]rovisional measures shall not be applied sooner
than 60 days from the date of initiation of the investigation". Article 7.4 indicates that "[t]he

application of provisional measures shall be limited to as short a period as possible ..." Finally,
Article 7.5 indicates that "[t]he relevant provisions of Article 9 shall be followed in the application
382

of provisional measures".

7.190. At the provisional stage, the EU authorities calculated a 2.8% provisional dumping margin
for P.T. Musim Mas and subsequently ordered the imposition of provisional measures in respect of

imports by P.T. Musim Mas.383 This determination is contained in the Provisional Regulation, which
Indonesia has indicated that it does not challenge. We recall that Indonesia has requested us to
make findings only in respect of the definitive collection of those duties. Article 7.2 addresses the
form and amount that provisional measures that are imposed may take, but does not address the
definitive collection of those duties. As this is the case, we agree with the view of the European
Union that Indonesia's claim under Article 7.2 as concerning the definitive collection of duties is
misplaced. We therefore find that there is no basis to consider Indonesia's claims under Article 7.2
of the Anti-Dumping Agreement as concerns the definitive collection of provisional anti-dumping
duties on imports from P.T. Musim Mas.

7.191. In addition, we find there is no basis for Indonesia's claim under Article 7.1(ii) of the Anti-
Dumping Agreement because we consider that Indonesia's claim under Article 7.1(ii) is also
dependent on the findings contained in the Provisional Regulation. The EU authorities'
determination that a preliminary affirmative determination has been made of dumping for P.T.
Musim Mas is based on those same findings.

7.192. We next consider the relevance of Indonesia's claims under Article 9.2 and the chapeau of
Article 9.3 of the Anti-Dumping Agreement. Indonesia first claims that the European Union acted
inconsistently with Article 9.2 of the Anti-Dumping Agreement because the EU authorities did not
definitively collect provisional anti-dumping duties in the "appropriate amounts", as required by
the first sentence of Article 9.2.

7.193. According to Indonesia, the term "appropriate amounts" in Article 9.2 is informed by the
provisions of Articles 7.2, 9.3, and 10.3 of the Anti-Dumping Agreement. An appropriate amount
that is collected may not exceed the amount of the provisionally estimated margin of dumping that
is determined consistently with Article 2 of the Anti-Dumping Agreement. Indonesia acknowledges
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that, once the definitive findings have been made, the amount of the provisional duty that is
definitively collected must comply with the requirement in Article 10.3 of the Anti-Dumping
Agreement. In particular, in cases where the definitive duty is lower than the provisional duty paid
or payable, or the amount established for the purpose of the security that is taken, the difference
shall be reimbursed or the duty recalculated, as relevant to the circumstances.384 However,
Indonesia argues that the requirement to definitively collect provisional anti-dumping duties in
appropriate amounts cannot be set aside due to the fact that an investigating authority made
calculation errors that led to a higher provisionally estimated margin

382 .
383 Emphasis added.
Provisional Regulation, (Exhibit IDN-1), recitals 60-79 and 173-182.

384Indonesia's first written submission, paras. 353-354.
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of dumping at the provisional stage, or the fact that the definitive duty is ultimately higher than

the provisional duty.385

7.194. Indonesia considers that the appropriateness of the duty in the context of provisional
measures can be inferred from the requirement in the first sentence of Article 7.2 that the
provisional duty cannot be greater than the provisionally estimated margin of dumping. In
addition, Indonesia cites the definition of "appropriate" that was referred to by the panel in EC -

Salmon (Norway), as "specially suitable (for to); proper fitting".387 Thus, an "'appropriate' amount
of anti-dumping duty must be an amount that results in offsetting or preventing dumping".

7.195. Indonesia also claims that the European Union acted inconsistently with the chapeau of
Article 9.3 of the Anti-Dumping Agreement. Indonesia argues that the chapeau of Article 9.3 is
equally applicable to the imposition and definitive collection of provisional anti-dumping duties, and
a violation results from the fact that the provisional anti-dumping duty that was applied to and
definitively collected from P.T. Musim Mas was in fact higher than the provisionally estimated

margin of dumping determined consistently with Article 2 of the Anti-Dumping Agreement.
Indonesia submits that the chapeau of Article 9.3 sets the ceiling for the imposition and collection

of anti-dumping duties.390

7.196. The European Union argues that Indonesia's claims under Article 9.2 and the chapeau of
Article 9.3 should fail. The European Union contends that the EU authorities' preliminary
determination of dumping in respect of P.T. Musim Mas was not based on a "3ﬂ9alwed calculation"
but was in fact a provisional estimate within the meaning of Article 7.2. Therefore, the
European Union argues that Indonesia has not established that the amount of the anti-dumping
duty provisionally estimated was greater than the provisionally estimated margin of dumping and
Indonesi3agzcannot establish that the duties that were collected were not in an appropriate
amount. In addition, the European Union argues that Indonesia has failed to take into account
that the definitive duty has been found to be higher than the provisional duty paid or payable,
which triggers the obligations contained in Articles 10.3 and 10.5. According to the first sentence
of Article 10.3, the European Union submits that any amount estimated for the purpose of the
security 3n9e3ed not be released if the definitive duty is higher than the provisional duty paid or
payable. The European Union submits that it respected this obligation by not collecting the

difference between the definitive and provisional duties.394

7.197. We note that Article 9 is entitled "Imposition and Collection of Anti-Dumping Duties". We
recall that Article 7.5 of the Anti-Dumping Agreement provides that "[t]he relevant provisions of
Article 9 shall be followed in the application of provisional measures". Thus, according to Article
7.5, we understand that certain provisions of Article 9 concerning either the imposition or
collection of anti-dumping duties may be relevant in respect of the application of provisional
measures. This may include, for instance, the decision whether or not to impose anti-dumping
duties in cases where all requirements for imposition have been fulfilled, or the decision whether
the amount of the duty to be imposed shall be the full margin of dumping or less, as set out in
Article 9.1. Article 9.2 indicates that anti-dumping duties that are imposed shall be collected in the
appropriate amounts in each case, on a non-discriminatory basis on imports of such product from

;:ZIndonesia's first written submission, para. 357.
Indonesia's first written submission, para. 355.

387 Indonesia's first written submission, para. 356 (referring to Panel Report, EC - Salmon (Norway), para.
7.704).
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388 panel Report, EC - Salmon (Norway), paras. 7.704-7.705.
389Indonesia's first written submission, paras. 349-350.

390Indonesia‘s first written submission, para. 348 (referring to Appellate Body Reports, US - Zeroing (EC),
para. 130; and US - Continued Zeroing, para. 315).

2:; See, e.g. European Union's first written submission, paras. 131-133.
European Union's first written submission, paras. 143-148; response to Panel question No. 57,

para. 84.
393 Article 10.3 of the Anti-Dumping Agreement provides:

If the definitive anti-dumping duty is higher than the provisional duty paid or payable, or the
amount estimated for the purpose of the security, the difference shall not be collected. If the
definitive duty is lower than the provisional duty paid or payable, or the amount estimated for
the purpose of the security, the difference shall be reimbursed or the duty recalculated, as the
case may be.

394 European Union's second written submission, para. 65; responses to Panel question No. 47, para. 74, and
No. 49, para. 77. See also response to Panel questions Nos. 51 and 52.
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all sources found to be dumped and causing injggg, except as to imports from those sources from

which price undertakings have been accepted. The chapeau of Article 9.3 provides that the
amount of anti-dumping duties shall not exceed the margin of dumping as established under
Article 2. The European Union does not dispute ggat Article 9.2 and the chapeau of Article 9.3 may

be relevant in respect of provisional measures.

7.198. In our view, the definitive collection of the provisional duties paid or payable is governed
under either Article 10.3 or 10.5 of the Anti-Dumping Agreement. Pursuant to the first sentence of
Article 10.3 if the definitive anti-dumping duty is higher than the provisional duties paid or
payable, or the amount estimated for the purpose of the security, the difference shall not be
collected. It may be inferred from this provision that any provisional duty or security that has been
collected or otherwise secured by a cash deposit or bond is confirmed. On the other hand, the
second sentence of Article 10.3 provides that where the definitive duty is lower than the
provisional duties or security collected or secured, the difference must be reimbursed or the duty
recalculated, as the case may be. As to Article 10.5, it states that any cash deposit made or bonds
collected must be released expeditiously in cases where a final determination is negative.

7.199. In the circumstances of this dispute, the EU authorities ordered the definitive collection of
the provisional duty that had been provisionag¥7secured on the basis that the definitive duty
calculated was higher than the provisional duty. We agree with the European Union's argument
that this approach is consistent with the obligation contained in Article 10.3 of the Anti-Dumping
Agreement.

7.200. We disagree with Indonesia's argument that the EU authorities failed to collect duties in
"appropriate amounts" within the meaning of Article 9.2 of the Anti-Dumping Agreement. We recall
that, pursuant to Article 7.5 of the Anti-Dumping Agreement, certain provisions of Article 9 may be
relevant to "the application of provisional measures". Yet, when referring to Article 9.2 we note
that the provision indicates that anti-dumping duties shall be imposed and collected in the
"appropriate amounts" in each case while Article 7 governs the application of provisional

measures.?’g8 At the time of the application of provisional measures, Article 7.2 specifically allows
for the collection of a provisional duty or otherwise the collection of security in the form of a cash
deposit or bond. In either case, the amount that is collected shall not exceed the provisionally
estimated margin of dumping. In this case, the EU authorities collected security equal to the
margin of dumping that had been calculated at the provisional stage. In this sense, we do not see
how the European Union failed to impose or collect duties in the appropriate amount at the time of
the application of provisional measures. Article 9.2 cannot be interpreted without regard to Article
10.3 of the Anti-Dumping Agreement. The definitive collection of provisional duties occurred at the
definitive stage following the correction of the errors that had been identified by P.T. Musim Mas.
In the Definitive Regulation, the EU authorities ordered the definitive collection of the provisional
duty consistently with the obligation in the first sentence of Article 10.3 of the Anti-Dumping
Agreement, i.e. the EU authorities confirmed the provisional measures and did not collect the
difference between the amount estimated for the purpose of the security and the definitive duty
that was determined to be higher. We therefore reject Indonesia's claim under Article 9.2 of the
Anti-Dumping Agreement.

7.201. We further disagree with Indonesia's argument that the definitive collection of provisional
duties is inconsistent with the obligation in the chapeau of Article 9.3 of the Anti-Dumping
Agreement that the amount of the anti-dumping duty shall not exceed the margin of dumping as
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395A panel previously found that the provision "sources found to be dumped" in Article 9.2 is applicable in
respect of provisional measures. (Panel Report, Canada - Welded Pipe, para. 7.77).

396 e ) . " . ) . .
See, e.g. European Union's first written submission, para. 144 ("Indonesia also raises consequential claims

under Articles 9.3 and 9.2 of the Anti-Dumping Agreement, which apply mutatis mutandis to provisional measures as
per Article 7.5 of the Anti-Dumping Agreement".) We note that the European Union has argued that Indonesia should
have brought a claim with respect to the provisional determination under Article 2 of the Anti-Dumping Agreement.
(European Union's response to Panel question No. 49, para. 77; second written submission, para. 68). We do not
exclude that a party may choose to bring a claim directly under Article 2 in relation to provisionally estimated
dumping margin or the imposition of the provisional duties. However, we do not consider the fact that Indonesia did
not bring a claim under Article 2 prevents us from addressing its claims under Article 9 in relation to the provisional
measures imposed on P.T. Musim Mas.

397 Definitive Regulation, (Exhibit IDN-2), recital 227.

398We recall that Articles 7.1, 7.3, 7.4, and 7.5 all refer to the application of provisional measures, while
Article 7.2 addresses the form which provisional measures that are applied may take.
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established under Article 2.399 We consider that the chapeau of Article 9.3 is relevant in respect of
the application of provisional measures, by virtue of Article 7.5 of the Anti-Dumping Agreement.
This means the obligation is relevant at the time of the application of provisional measures. We
understand Indonesia's claim under the chapeau of Article 9.3 is based on the same issue
underlying its claim under Article 9.2, specifically, that the provisional anti-dumping duty applied
to and definitively collected from P.T. Musim Mas was in fact higher than the provisional margin of
dumping determined consistently with Article 2 of the Anti-Dumping Agreement. As noted above,
at the time of imposition of provisional measures, pursuant to the first sentence of Article 7.2, the
amount of provisional duty that is imposed, or security that is taken shall not exceed the
provisionally estimated margin of dumping. The EU authorities collected security equal to the
margin of dumping that had been estimated at the provisional stage, and in this sense, the
provisional duty amount did not exceed the margin of dumping at the time of application of the
provisional measures. We therefore reject Indonesia's claim under the chapeau of Article 9.3 of the
Anti-Dumping Agreement.

7.202. Finally, in the context of addressing Indonesia's claims, we recall our findings in Sections
7.3.3 and 7.3.4 above that the European Union acted inconsistently with Articles 2.2.1.1 and 2.2 of
the Anti-Dumping Agreement and with Article VI:1(b)(ii) of the GATT 1994 in establishing the
dumping margins in the Definitive Regulation. This was due to the use of surrogate input prices in
the construction of normal value for investigated Indonesian producers. We have observed that the
substantial difference between the provisional and definitive duties is attributable to the change in

the basis for constructing the normal value at the definitive stage of the investigation. Had the
European Union not substituted the recorded costs of producers the definitive duties for affected
producers would not have been substantially higher than the provisional duties, if at all. Indonesia
has submitted evidence in this proceeding to demonstrate that the provisional dumping margin for
P.T. Musim Mas would have been negative, - 0.42%, had the EU authorities not committed the
errors that are the subject of the present claim. The European Union has not contested this

evidence.401 This evidence before us thus supports the conclusion that the definitive anti-dumping
duty rate for P.T. Musim Mas would have been negative had the European Union not changed the
basis for constructing the normal value at the definitive stage. This in turn presumably would have
had implications for the implementation of the relevant provision under Article 10.3 of the Anti-
Dumping Agreement. We therefore note that our findings made in respect of Articles 2.2.1.1 and
2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii) of the GATT 1994 are relevant to
Indonesia's claims.

7.8.4 Conclusions

7.203. We have addressed claims raised by Indonesia under Articles 7.1(ii), 7.2, 9.2, and the
chapeau of Article 9.3 of the Anti-Dumping Agreement, in relation to the European Union's
determination of a provisional margin of dumping for P.T. Musim Mas that led to the subsequent
application of provisional duties to P.T. Musim Mas and the definitive collection of those duties. As
set out above, we find that Indonesia has failed to establish a basis for its claims under Articles 7.2

399 \ve note that Indonesia has argued that the "basis" of its claim is that the provisional dumping margin
was not calculated in compliance with the disciplines set out in Article 2 of the Anti-Dumping Agreement.
(Indonesia's response to Panel question No. 61, para. 95). However, Indonesia has not identified particular
provisions in Article 2 in respect of its claim, nor has Indonesia presented arguments in this proceeding in respect of
how the errors made in constructing the normal value and export price violated particular obligations contained in
the provisions of Article 2 of the Anti-Dumping Agreement.

400 See para. 7.172. above.
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401Indonesia's first written submission, paras. 286 and 288; response to Panel question No. 119;

P.T. Musim Mas dumping margin calculation by the European Union at the time of the final disclosure in the
original investigation, (Exhibit IDN-37 (BCI)); and P.T. Musim Mas dumping margin calculation by Indonesia,
(Exhibit IDN-38 (BCI)). Indonesia's calculation is additionally confirmed in the disclosure that was submitted as
Exhibit IDN-36 in this proceeding. We recall that the European Commission initiated a review of the anti-
dumping measures imposed on imports of biodiesel originating in Argentina following the adoption of the panel
and Appellate Body reports in the EU - Biodiesel (Argentina) dispute. In its notice of initiation of the review,
the European Commission indicated that it also considered it appropriate to review the anti-dumping measures
imposed on imports of biodiesel from Indonesia. (See para. 2.3. above). In the disclosure, the EU authorities
recalculated the normal value for Argentine and Indonesian producers, including P.T. Musim Mas based on the
actual costs of the main raw materials as contained in the producer/exporter records. Although the content of
this disclosure does not constitute a final determination, recitals 40 and 87 confirm that the final definitive
anti-dumping duty rate for P.T. Musim Mas would have been de minimis or zero. (See also European Union's
response to Panel question No. 120).
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and 7.1(ii) of the Anti-Dumping Agreement as concerns the definitive collection of provisional anti-
dumping duties on imports from P.T. Musim Mas, in the view that Indonesia does not challenge
findings related to the imposition of provisional measures contained in the Provisional Regulation.
In addition, we reject Indonesia's claims that the European Union acted inconsistently with Article
9.2 or the chapeau of 9.3 of the Anti-Dumping Agreement.

8 CONCLUSIONS AND RECOMMENDATION

8.1. For the reasons set forth in this Report, the Panel concludes as follows:

a. the European Union acted inconsistently with Article 2.2.1.1 of the Anti-Dumping
Agreement by failing to calculate the cost of production of the product under
investigation on the basis of the records kept by the producers; we do not reach findings
as to whether, as a consequence, the European Union acted inconsistently with Article
2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii) of the GATT 1994;

b. the European Union acted inconsistently with Article 2.2 of the Anti-Dumping Agreement
and Article VI:1(b)(ii) of the GATT 1994 by using a "cost" for the main input that was not
the cost prevailing "in the country of origin", Indonesia;

c. the European Union acted inconsistently with Articles 2.2.2(iii) and 2.2 of the Anti-
Dumping Agreement by failing to determine "the profit normally realized by other
exporters or producers on sales of products of the same general category in the
domestic market of the country of origin"; we reject Indonesia's request that we find
that the European Union additionally acted inconsistently with Article 2.2.2(iii) because
the European Union failed to determine the amount for profit based on a "reasonable
method" within the meaning of Article 2.2.2(iii) of the Anti-Dumping Agreement;

d. the European Union acted inconsistently with Article 2.3 of the Anti-Dumping Agreement
by failing to construct the export price of one Indonesian exporting producer, P.T. Musim
Mas, on the basis of the price at which the imported biodiesel produced by P.T. Musim
Mas was first resold to independent buyers in the European Union;

e. Indonesia has not established that the European Union acted inconsistently with Articles
3.1 and 3.2 of the Anti-Dumping Agreement, by relying on prices of CFPP 13 biodiesel
produced by the EU industry in calculating an adjustment to the price of Indonesian
imports;

f. the European Union acted inconsistently with Articles 3.1 and 3.2 of the Anti-Dumping
Agreement, by failing to establish the existence of significant price undercutting with
regard to Indonesian imports;

g. the European Union acted inconsistently with Article 9.3 of the Anti-Dumping Agreement
and Article VI:2 of the GATT 1994 by imposing anti-dumping duties in excess of the
margins of dumping that should have been established under Article 2 of the Anti-
Dumping Agreement and Article VI:1 of the GATT 1994, respectively;
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h.

Indonesia has not established that-the European Union acted inconsistently with Article
7.1(ii) of the Anti-Dumping Agreement because it applied provisional measures to P.T.
Musim Mas based on a WTO inconsistent preliminary determination of the existence of
dumping for P.T. Musim Mas;

Indonesia has not established that the European Union acted inconsistently with Article
7.2 of the Anti-Dumping Agreement because it applied to P.T. Musim Mas a provisional
anti-dumping duty in excess of the provisionally estimated margin of dumping for P.T.
Musim Mas;

Indonesia has not established that the European Union acted inconsistently with Article
9.2 of the Anti-Dumping Agreement because the provisional anti-dumping duty that was
applied to P.T. Musim Mas and definitively collected was not in an "appropriate amount”,
within the meaning of Article 9.2; and
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k. Indonesia has not established that the European Union acted inconsistently with Article
9.3 of the Anti-Dumping Agreement by applying to P.T. Musim Mas and definitively
collecting a provisional anti-dumping duty in excess of the provisionally estimated
margin of dumping for this exporting producer.

8.2. Under Article 3.8 of the DSU, in cases where there is an infringement of the obligations
assumed under a covered agreement, the action is considered prima facie to constitute a case of
nullification or impairment. We conclude that, to the extent that the measures at issue are
inconsistent with the Anti-Dumping Agreement and the GATT 1994, they have nullified or impaired
benefits accruing to Indonesia under these agreements.

8.3. Pursuant to Article 19.1 of the DSU, we recommend that the European Union bring its
measures into conformity with its obligations under the Anti-Dumping Agreement and the GATT
1994. Indonesia requests that we use our discretion under the second sentence of the same article
to suggest ways in which the European Union should bring its measures into conformity with the
Anti-Dumping Agreement and the GATT 1994. Indonesia considers that the measures at issue in
this dispute should be withdrawn. We decline to exercise our discretion under the second sentence
of Article 19.1 of the DSU in the manner requested by Indonesia.
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