\ International Journal of Innovation and Research inEducational Sciences
\IJ I RES Volume 5, Issue 6, ISSN (Online) : 2349-5219

Source of Knowledge

Explaining the Concept of Syirkah on the Build
Operate and Transfer (BOT) Cooperation of the
Infrastructure Development in East Java Indonesia

Dyah Ochtorina Susanti, Ayu Citra Santyaningtyas ad Nuzulia Kumala Sari
Faculty of Law Universitas Jember, Email ID : dyaehtwrina.fh@unej.ac.id

Abstract — This study aims to find, analyze and provide an Building which is the biggest electronic shoppiregiter in
overview of Syirkah Concept in the Build Operate ad  East Java is also the result of the collaboraticthe BOT
Transfer (BOT) cooperation of the infrastructure devdopme- agreement between PT. Sasana Boga and Surabaya
-nt in East Java. The Regional Government has limild  pagional Government. Another BOT cooperation was al
budget to carry out development, therefore partnersare implemented in Pasuruan Regency, precisely in Uaibul

needed in developing the regions. The partnershipaa be - p L :
signed with the private or foreign companies in orér to Village, Winongan District, the construction of the

strengthen the national economic structure with theconcept Umbulan Drinking Water Supply System (SPAM) was
of Build Operate and Transfer (BOT) cooperation. The carried out by the BOT system between the East Java

results of the study using empirical juridical resarch by provincial government and PT Sarana Multi Infrastuue,
examining the correlati- -on between legal/ shariaules and and the project resulting from the BOT agreement in
the environment in which the law applies, illustraes that the  Lamongan namely Essays Bahari Lamongan (WBL),
BQT c_oncept has many similarities to _the _conce_pt (ﬁyirkah formerly known as the Tanning Kodok, is the resfit
which is part of the pattern of cooperation in shafa economic . 15horation between the Lamongan district govesnim
law. and PT. Bungs Wanda Sejati.

Based on the above explanation, the central prololem
this study namely: "Does the cooperation in theldBui
Operate and Transfer (BOT) system of the infrastinec
development in East Java Indonesia is similar whth
system of Syirkah cooperation model?

Keywords — Syirkah, Build Operate and Transfer (BOT),
Development, East Java.

|l. INTRODUCTION

The era of globalization and the intensive trade
competition has encouraged economic developmeats th |- THE DEFINITION OF BUILD , OPERATE AND
demand the availability of adequate facilities tgmort TRANSFER SYSTEM IN SYARIAH
the implementation of national development in ortter
improve the economy and people's welfare. Thus, toRegarding the definition of BOT, Munir Fuady define
increase national development which emphasis on theat the BOT agreement or contract is: “The comtrac
economic field requires large amounts of fund. Efee, where the contractor transfers the building that haen
government funds through the State Budget (hereinaf built after the transfer period, while before thejpct is
referred to as APBN), as well as regions through thsubmitted, a grace period provided for the contra(for
Regional Revenue and Expenditure Budget (hereinaftexample 20 years) called the conception periodpterate
referred to as APBD) are very limited for the deyghent the project and collect revenue (revenue in retian
of infrastructure, so that mutual supportive anddfieial  building project related).
partnership between the government needs to beAnother definition of BOT is also stated in Articleof
developed with the private companies, both natiemal Government Regulation Number 27 of 2014 concerning
foreign companies in order to strengthen the nationManagement of State / Regional Property, which arpl
economic structure through new models or pattems &hat the Build, Operate and Transfer Agreementhes t
alternative financing for the construction of Gawaent Utilization of State / Regional Property in therfoof land
projects. by other party by erecting the building and / arilfes,

The model or pattern of cooperation as abovéhen being utilized by the other party within ataer
mentioned, one of which by using the Build, Opermted period of time that has been agreed, and beingnedu
Transfer system (hereinafter abbreviated as BOTtwis when the expiration of period. In the same yeag th
currently widely used by the government and privatdlinister of Finance of the Republic of Indonesiasaoal
companies to collaborate in infrastructure develepm issued a Regulation of the Minister of Finance N8./
sector. It can be proven from several facilties foPMK.06 / 2014 concerning Procedures for the
communities in East Java, such as the construcifoa Implementation of Utilization of State Property. the
new Turi market in Surabaya, which the construction Regulation of the Minister of Finance Number 78 /
the result of a BOT agreement between PT Gala BurRiMK.06 / 2014 Build Operate Transfer (abbreviated a
Perkasa and the Surabaya Regional Government, an®@T), is the use of State Property in the formasfd by
collaboration between PT. Sasana Boga (SB) and thgother party by constructing buildings and / ailitées,
Surabaya Regional Government to build the THR Imgid then being utilized by the other party within a taar
and Surabaya Mall. Furthermore, the HI Tech Malperiod of time that has been agreed, then the \dlde
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returned along with the building and / or faciitias the Dyah Ochtorina Susanti is a research procedure that
expiration of period. The BOT agreement is alsargef produces descriptive data in the form of writtenooal

as a concept whereby the project is built at thiechst of words from people or institutions and observablesvéor,

a private company, several private companies or ifirected to the background and individuals holatic
collaboration with the State-Owned Enterprises,civtis  Thus, the descriptive data collected from actors wérry
then operated by the contractor and after the ¢ipera out cooperation in the BOT system, where the data i
phase is completed, as specified in the BOT agregemeexpected to be a comparison with the concept of
the project is transferred to the government asptogect cooperation using the Syirkah system.

owner'

Regarding the above definition of BOT, the type of IV. RESULT AND DISCUSSION
BOT construction contract is generally a contractdei
that involves two parties, namely service usersroonly In the current era of globalization and economic

the government, and service providers, namely theife  development, the government demands the availaloifit
sector. Service users authorize service prOVIdEIbUﬂd adequate infrastructure to Support the |mp|emm“auf
infrastructure and operate it for a certain tlm((a:a”ed deve|opment in every region induding in East JaJaus,
the concession period) and the service providdrhaihd the involvement of the community’s role to actively
over to the infrastructure service user if the @®s®n contribute is necessary. One of the ways to actitaseny
period has expired. implementing a Build, Operate and Transfer contract
The concept of BOT cooperation as described atiove, (hereinafter abbreviated as BOT). Collaboratiorhvitie
the concept of mu'amalah Islam is known &grkah  BOT system in infrastructure development in EastaJa
Syirkahmeans ikhtilath (mixing), which is the mixing of has further been carried out such as several tnfictare
one property with another property which cannot becilities in Surabaya, such the contract betweka t
diStingUiShed\{ In the Compilation of Sharia EconomiCSurabaya Regiona| Government and PT. Gala
Law issued by the Supreme Court of the Republic Gumiperkasa on the construction and managemertteof t
Indonesia in the form of the Supreme Court Regutatif ~ Surabaya Regional Turi Market. The contract reduite
the Republic of Indonesia Number 02 of 2008 coric@m agreements in which one of them explained that®ala
Compilation of Sharia Economic LawSyirkah is a Bumiperkasa, in this case as an Investor, is reduip
collaboration that can be carried out between twmore  pyild a shopping center completed with the faeititi as
capital owners to do joint business with the défér el as the right to manage and operate Turi maide25
amount of capital. Each party participates in tbenpany, years, even Investors are also required to maititiuri
and the profits or losses are shared equally dherbasis market development project. Therefore, after the
of the proportion of the capital.ln regard with the construction project was completed in accordandk thie
deﬁnition, ijhUr ulama use the WOByirkahtO label a agreed time, the land and bu||d|ng were then harded
particular transaction, although there is no mixefgwo to the Surabaya Regional Government as the project
studies, because the occurrence of a transactidheis gwner'i*
cause of ranlndI Furthermore, Warkum Sumitro said that Furthermore, Cooperation is made between PT. Sasana
Syirkahis a cooperation agreement between the owners @éga (SB) and the Surabaya Regional Government to

capital (money or goods) to finance a busirfess. build the THR and Surabaya Mall buildings, and Hie
Tech Mall Building, which is the largest electronic
lll. METHOD shopping center in East Java, is also the resute@BOT

_ _ a agreement contract agreed between PT. Sasana Bdga a

This type of research is an empirical juridicaldstihat ~ Syrabaya Regional Government. In the agreements, th
examines the correlation between legal / shariasraind parties agreed on a period of cooperation for 2frsje
the environment in which the law applies. The tpbehe which is extended to 10 years. After the periodserRT.
research is juridical empirical, so that and thzahof this  Sasana Boga handed over the THR and Surabaya Mall
research is a model of infrastructure developmemyildings as well as HI Tech Mall to the Surabaya
cooperation in East Java that applies the Builder@®, Regional Governmerit.
and Transfer (BOT) system. The empirical legal aési®  The BOT agreement is not only carried out in Suyaba
is also in the form of field research, which is athod to byt also implemented by other regions such as Basur
intensivel study the background, recent status, anghd Lamongan Regencies. In Pasuruan Regency, glsecis
environmental interactions that occur in socialtsisuch i1 Umbulan Village, Winongan District, the constiioa
as individL_JaIs, groups, institutio_ns, or commusiti€ield of the Umbulan Drinking Water Supply System (SPAM)
research in this study is an in-depth study of s#ve was carried out using the BOT system between thst Ea
infrastructure facility developments in East Javatt jgyva provincial government and PT. Sarana Multi
collaborate with the Build, Operate, and Trans®OT) |nfrastructure to assist the East Java Provincial
system, so as to produce a well-organized and @®&pl Government in preparing and implementing transastio
depiction of the BOT concept applied in East Javfyr the Umbulan SPAM project and government
specifically regarding infrastructure development. guarantees through the PT. Penjaminan Infrastrectur

The approach used in this study is qualitative @a@n, |ndonesid’ In this project, the East Java Provincial
which according to Bogdan and Taylor in the Moledmg Government provided Feasibility Support of Rp. 818
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billion, while PT. Sarana Multi
responsible for providing some of the other fundhe
result of the agreement is that the SPAM projectope
lasts for 25 years, which includes the design, ttaoson,
operation, maintenance, financing of
facilities and transmission networks with a capaaf
4000 liters / second, which will be carried out fnyvate
parties in this case PT Sarana Multi Infrastructlire
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Infrastructure waslInvestor as the party providing the furft{s2) The object

agreed upon, namely in the form of land and buifdin3)
Management Rights to Investors, where the Investor
handed the right to manage or operate with profitrisg

managemempiatterns; 4) Transferring, that is after the peréogbires,

the Investor must return the land and the builditang
with all its facilities to the Government as theoject
owner and ex-

Furthermore, Wisata Bahari Lamongan (WBL) whichclusive rights holder.

was formerly known as the Tanjung Kodok, is theultesf

Based on several BOT agreements on infrastructure

Lamongan Local Government and PT. Bunga Wangskevelopment in East Java as previously explaineeret
Sejati™ In cooperation in the development of tourism, thare three stages in the implementation of the BOT

private sector acts as an investor who providegalao
build Wisata Bahari Lamongan, while the
government only provides land. This is as statedhi
agreement that the private sector (in this caseBRihga
Wangsa Sejati) provides 55 billion capital to bule area
of Wisata Bahari Lamongan with 25 years periodgmné,

in addition, for 25 years, PT. Bunga Wangsa Sedfti
required to be able to manage tourism until theagent

agreement, namely First, Reconstruction (Build),exgh

localthe project owner authorize the contractor as fgétr

holder to build an infrastructure facility, wheteetdesign
and specification of the building is proposed bg thght
holder to the owner of the project. Second, Openati
(Operate), which is the grace period given by thgqut
owner to the right holder to operate and manage the
project, in addition, the rights holder is alsoigbtl to

is renewed to be extended or returned to the Lammngmaintain the project. Third, the return (Transfémt is

Local government”

transferring the project management and physigaksito

Relating with some examples of the BOT agreement dhe owner of the project, and the imposition ofsfeée
infrastructure development in East Java as abowenerally determined in the agreement by the (sditie
mentioned, it can be seen that the BOT agreemeim is Furthermore, in the implementation of BOT agreetnen
great demand by the Regional Government, becawse #mch party, both government and private, shouldigeo

agreement is considered beneficial, both for thealo
Government and the Private Sector. Thus, with tQF B
agreement, the Regional Government which initialigt

capital and assets in the form of money, goods and
services, which are used as bargaining values thi¢h
principle of mutual support. Thus, even though the

not have enough budget, could eventually build thgovernment in the BOT agreement prepares capital, b

infrastructure used for the benefit of the commyritven
the Regional Government
development project. Other benefits are also fgltthe
private sector, where previously they had only tédi

the private sector is required to play a greatde in

could benefit from theroviding the various needs needed in the procdss o

XXl

project
The private sector also has the right to operate th

budget, through the BOT agreement, investors coufthished building project and its facilities for @ertain

establish commercial buildings without having to band
before™’

period of time, even the private sector, as thestor has
the right to take economic benefits from the prbjeg

The BOT agreement is an agreement made by twoarketing to third parties, according the desigmatf the

parties, whereby one party authorizes his land h® t building. Thus,

second party to establish a commercial buildingjentine
second party has the right to operate the buildanghe
definited period based on the agreement. The segariyg
should submit the building to the land owner, wlika
period expired” The BOT agreement is also defined as
form of cooperation between the government (thgepto
owner) and the private sector (Investor), wherepitogect
owner grants the Investor the right to construdtdngs
during the BOT agreement period and transfer ovimigrs
of the building to the land rights holder after tiiry of
the agreed period of tinf¥. Accordingly, the BOT
agreement is a concept in which the project ist latithe
full cost of a private company, several private pamies
or in cooperation with a State-Owned Enterprise NBU
which acts as an Investor, which is obliged to dyuil
operate the building and after the operation phiase
completed as specified in the BOT agreement, thgegr
is transferred to the government as the projecteoiit

as long as the building is used fo
commercial purposes, the Investor is still obligex
maintain the building until the end of the concessi
period, therefore when it is handed over to theldavner,
the building and the facilities remain good coratitiand
asable™ Thus, when the operation of the building has
ended, the investor is obliged to hand over thdding
and its facilities to the project owner, where teéurned
building must be in the proper condition as presipu
agreed. The transfer is done without any conditimam
the project owner to pay the value of the building.
However, if fees are required in the transferrimgcpss,
the cost is charged to the investor, unless it taesn
agreed in advance that the fee is paid by bothgsadft
Below is the table of

BOT cooperation system model.

There are 4 (four) elements of the BOT agreement,

namely*™

as the project owner or exclusive rights holded &me

1) The parties, which consist of the Government
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First B Second Ba;ed on several definitions (ﬂfywka_h as above
Party e <:: Party explained, it can be concluded tiyirkahis a form of
Chowe {Erivates cooperation carried out by two or more people on a
Providing Investor . . X
+ Lands particular business and purpose, where each pertydes
sapital ﬂ capital, and rofits or loses are carried by botrHigs in
Build accordance with the agreement made. In this regjaede

Investor is

. are conditions that must be met for the legitimatyhe
:‘;ttl;f;‘;‘fi‘; agreement. According to Hanafiyah, the pillarsSgfrkah
SEsTeRE F— areijab and gabul while the Hanafiyah do not mention
-~ other elements as jumhur fugaha, because the eeéstE
the subject and object of shirkah has become atastit}

In this regard, there are thr&yirkahpillars which were
Transieg also opined by Muhammad Syafi'i Antonio, namg&ly"

1. Shighat (ijaband gabul.

2. Two parties who cooperate or who contrattqagida-

advantage

L

Fig. 1. BOT Cooperation System Model.
Source: Dyah OS, processed, 2018.
Relating the concept of BOT cooperation as above
described, in Islamic Economic Law, this concept ia
similar to Syirkah Syirkahis also known adusyarakah :
derived from Arabic with the basic wordSyirkatari, and
verbs “"syarika" which means partners / allies trgas /
unions™' Literally, Syirkah means ikhtilath (merging or
mixing), which is the mixing of one property withather
that cannot be distinguish&d! The terminological,
Syirkahis defined as a collaboration carried out by tw
people or more related to capital, skills, or trusta
particular business by sharing profits based on t
ratio™" The Figh scholars also expresses their opinion
According to the Syalfi'iyatyirkahis the right of two or
more people on something for fellowship purpd$&dn
contrast to Syafiiyah's view, the Hanafiyah saidtt

Shirkah is an expression of a transaction (contractthe . L.
subject of assetsp and profits between two( pe?)pkaz ak © the agrescln Th"d’ before the divigion is epaall .
cooperated™ Another opinion was also expressed by thgrofits obtained either by one party ‘or the parties
Malikiyah which definedSyirkahas a partnership, namely consututexxixthe gwnership cByirkah or jbgcome a joint
permission to manage assetasharru) owned by two property?l .
people included, in which both parties allow eatieo to Regar_dmg the terms and _condltlons of the apove
utilize both propertie¥™ The last is Hanabilah Opinion pyirkah it hasibeenistated previously tiiat one of tarsil
which calledSyirkahas an association that defir@grkah of 'Sylrk'ahls the estence O.f an objegt of contract, one of
as the right (authority) faasharruj.* WhICh is thg capital provided by the parties. Ire th
At the academic level, An-Nabhani in Burhanuddi IS crTemcn, the amount of capiipl given doetsiave

stated thatSyirkah is a contract between two or more"° e samggiigeaning thay’ opital is adjustethdo

parties, which agrees to undertake a businessthdgtfaim ability Of th? pa_rties. T_h_e resulg of the businiﬂ;sthe
of obtaining profits®i Another definition is also form of profits will be divided based on the reguirents

explained by Antonio Syafii in Maratun Shalihabhiah determined by each party, while the distributionaxses

states thaByirkahis a cooperation contract between twd® adjusted to th? form of.thg contrllbutlon gl\?én..
Furthermore, in the concept 8firkahcooperation, the

or more parties to conduct certain businesses thith capital prcyideam® oL only in the form of money o
i rovi h par nd an ) . .
capital provided by each party, and an agreemetilie goods, but also in the form of reputation. This dan

benefits and risks will be shared in accordancé lie : X :
agreement mad&" In line with the opinion of Syafi' understood through various forms 8firkah which are
Antonio, Muhamad emphasized thayirkah is an divided into two parts, namely: Byirkah Amlaknamely
associa';ion between two or more parties in a ptojbere Syirkahthat occurs not due to a contract, but of a aertai
each party has the right to all profits and is oesgible for effqrt (ikhtiari) or occurs f?at”ra”y’ automatit;a(ijb_ari).
all losses incurred in accordance with their reSpec Sylrkah A_mlakls d|_V|ded Into two types, nameS'ylrkah_
investment€™’ The definition ofSyirkahwas also stated Amlakikhtiar, a shirkah that occurs because of the_uflll
by Muhamad Sadi is, who in his book uses the ten%aCh party concerne_d, such as .'ghe grant agreemmlnt,
musharaka, namely cooperation between two or moE@d purchase, anByirkah Amlak|_Jbar| namely Syirkah
parties for a particular business that each pamyiges a etween wo or more people which occurs out ofviiie

of each party, or due to natural events that occur

portion of the funds that the profit will be divide automatically such as the death of a father whmbses

according to the agreement, while the loss is bome N i .
accordar?ce with porqcion of each fuRY’ the division of property among the heits2) Syirkah
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Object of the contract, also called al-ma’qualkiitg
which includes workdl-‘amal) and / or capital in the
form of assets.
The Syirkahpillars as above mentioned must be fulfilled
so that cooperation can be said to be legitimaté, ia
addition to these pillars, there are also speaalditions
6hat apply and must be considered by the partiest, he
parties that make th®8yirkahagreement are authorized to
Hgke legal action in the name of the partnershih he
Bermission of other parties. In connection with the
consequences of the actions as intended, bothtgenfd
losses will be borne jointly by the parties. Secotite
profit sharing system must be clearly defined, buth
terms of the ratio and the period of distributiatarding
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Uqud namely two or more parties that agree to integraticcording to the designation of the building, while
assets to conduct business activities, and themgs are government provides capital in the form of land and
divided between the parties in the form of profitsd the business directly. Based on this concept, B&T e
losses. ThisSyirkah is categorized into 4 (four) types,compared toSyirkah Uqud more precisely the&yirkah
namely Syirkah inan, Syirkah mufawadhah Syirkah Inan. This is due to the fact that the capital prafits are

abdan, and 4$yirkahwujuh" united. Moreover, the authority of the managementthe
First, Syirkahinan is collaboration between two or morebenefits obtained are not required equal, meartiagthe
people to run a business with mutual benefits ssdg™  project manager or business is allowed only frone on

In this type, the given capital must be realizedh& form party only, and the distribution of profits divided
of money. This means that goods are not applicdrle according to mutual agreement.
Syirkah capital, unless the items have been calculated atlt is evidenced by the difference in capital handedr
the time of the contradt’ It does not required parties by the parties, where the government issues capitdie
provide the same amount of capital, in other wdtdg form of land, while the private party or Investaopides
there is no prohibition if one party provides highenount capital in the form of funds for the project to bailt.
off capital than the other, as well as the authooit the Furthermore, it also relate to differences in atitiip
management and the benefits obtaifledThus, it is where the project manager starting from reconsonct
permissible if one party is responsible for theibess, and the operation is handed over to the secong parthe
while the other is not. With regard to profit simayiit can Investor, besides that each party agrees to sHwe t
be determined based on mutual agreement, wherdlas if outcomes and risks of the business or projectezhout in
parties experience losses, the responsibilitiesaoh party accordance with their respective agreements. The
are adjusted to the amount of capital given or ban combination of diverse types of capital, and tharisty of
agreed upon™ outcomes and various risks are also the applicatidithe
Second isSyirkah mufawadhahLireally, mufawadhah Syirkah Inan contract. Therefore, other similarities
means equality, meaning th&yirkah mufawadah is a between the BOT concept and tBgirkah concept can
form of communion between two or more people toaun also be examined in terms of the usefulness ofluigeof
business through the equality of capital partiégpat the two systems.
division of labor, and profit§" Syirkah mufawadhalis With regard to usefulness, Jeremy Bentham in Nurhad
also defined as a cooperation contract between dwo in Dyah Ochtorina Susanti argued that the law aims
more people, where each party provides a portiothef realize what is beneficial or appropriate with theerests
total funds and participates in work, and divides profits  of the people, as famous sayings, the Greatest ikkegp
and losses equally. Thu8yirkah mufawadhals basically for the Greatest Numbéf.
similar with Syirkah'inan, but the portion of capital, work, Referring to Bentham's opinion, the cooperatiorthef
profit sharing, and losses &yirkah mufawadhalborne BOT system is basically aimed at obtaining benefitth
equally between the two partié¥’ for the government and the private sector (Inve$t@nd
Third, SyirkahAbdan is a coorporation between two oraims to provide adequate services and facilitigstie
more people who rely on their power or expertisthatit community. The benefits obtained by the privatetaec
their assets to receive wofK. It does not require similar indeed, cannot be separated from the involvemeritsof
skills or abilities, but halal work. Regarding teetprofits employees, this is due to the existence of thesefls,
obtained, it will be shared based on mutual agre&me employees of companies that are business partndérs w
Fourth, Syirkah wujuh is collaboration between two also obtain these benefits, therefore the employedfaire
people with capital from outside the parties. Megnone is guaranteed.
gives capital to two or more people, who act as amibd Other benefits are also felt by the government unde
so that the two managers become state-owned coegparsooperation of the BOT system, which initially cnbt
who can both benefit from the capital of other jeatt have enough funds to build infrastructure faciifimay be
The capital is given on the basis of one's positiigure, aided by capital or funds from the private secsar,that
or expertise in the community. the availability of infrastructure can be fulfillednd the
Based on the explanation 8fyirkahconcept as above public can use the facilities to meet daily neédss was
described, the BOT concept contains one of theaqusc exemplified by the construction of Pasar Turi, tHdR
of Syirkah in which the Investor provide capital for costsbuilding and Surabaya Mall, as well as the HI Tétdl
ranging from construction to operations, while thdBuilding in Surabaya, which provided job vacandieat
Regional Government as the project owner provides | might increase community income. Likewise, in the
for construction projects that are used as agraemeSyirkahsystem cooperation, the parties benefit equaléy du
object. Thus, by considering the point of view &kt to mix of capital between the parties, so the partan
agreement or cooperation concept carried out in BOMmake the maximum effort. Each party can also diyect
some similarities between the BOT and tBgirkah manage the business established, because it isiebs-
concept can be found. owned business, and the distribution of profitslieded
The financial activities carried out by the projeginer, according to mutual agreement. It will certainlypimve
the government, is giving permission to the privagetor, the economy of the community.
in this case as the Investor to take economic litefnefm Bentham's thoughts were later developed by JohartStu
the project that was built by marketing to thirdrtmes, Mill with several modifications. K. Bertens in Riatd
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Schoch recorded 2 (two) important opinions fromINMil as positive or otherwise, all efforts to resist amgbid
the effort to reformulate utilitarianism, namelyirdt, the something that is seen as negatftdn connection with
opinion which states that the quality needs to bthe definition of maslahah mursalah itself, WahBahaili
considered as well, because there are higher amdrlo in Abdul Mannan expresses the notion of maslahah
quality of pleasures. Second, happiness which isthical mursalah, namely some characteristics that ari@éwith
norm is the happiness of all people involved ineaent, the actions of the goal of shara ', but there ipanicular
not the happiness of one person who might acteasidin  theorem of shara' that justifies or cancéls.
actor" Based on the definition of maslahah mursalah as
Based on Stuart Mill's opinion, in the BOT systenpreviously stated, one of benefits of BOT systemntois
cooperation, the interests of the parties are &guaprevent abandonment of the reconstruction due to
considered, where the government has an interest imsufficient funds, and prevents the governmentmfro
building infrastructure with insufficient funds, Vidn the debts. This is certainly in accordance with thecemt of
private sector has an interest in finding or makingeffort maslahah mursalah, where the BOT system brings many
to make a profit. Likewise the cooperation of tgrkah benefits to all parties, and avoid damage that agtually
system, where each party has an interest in atpnafking harm the State and society itself. With regard he t
business, but with insufficient funds, the funds arerged Syirkah system, in line with the benefits of the BOT
to be used in opening a business. system, the existence of cooperation of Sygkahsystem
Regarding the above explanation, the concept oéfiten provides an opportunity for the parties to estébéidarge
in Islamic law is known as maslahah mursalah. Madia business or project, because there is a mergessetsor
is a synonym for the word benefit. Al-Ghazali ardua capital in it, so the parties do not need to borfovn the
Abdul Mannan that according to the origin, maslaheas bank or elsewhere to establish a business, betiaissill
interpreted as something that brought benefits @rad cause debt and loss to the party itself. The ouésoof the
harm (damage) which in essence was to maintain tlestablished business can also be used to develp th
purpose of shara 'in establishing the [aWith regard to business, or to make a new business, due to mutual
the definition, mursalah is independent, it is botind by benefits. It proves thaByirkah system cooperation also
religious theorem (Al-Qur'an and Al-Hadith) whiclloav ~ brings many benefits, and avoids the parties or the
or prohibit it meaning that there is no particularcommunity from harms. The equation of the BOT cgice
proposition that justifies or cancels the bendfiaslahah and the concept dbyirkahas above described is clearly
can also be interpreted as anything that can Hrémgfits, describe in the following table.
which includes all efforts to achieve something ihaeen

Table 1. Computation of BOT ar®@Virkah.

No. Explanation BOT Concept Concept of Syirkah
1. Subject Consist of two or more parties Condisivo or more parties
2. object Capital and benefits Capital and benefits
3. Form of Capitals | Goods, Money, Land Goods, Money, Service, or Reputation
4. Source of Funds| Private Sector Each Party
5. Aims Gaining Profits Gaining Profits
6. | Project or BusinessManaged by Investor Projects or businesses are managed by the parties,
Management unless making other agrement. For example, the|firs
party is responsible for the business, while theeqt
party is not.
7. Stages 1. Building (reconstruction) 1. Collection of Capital
The project owner authorize the contractor to buld| Each party issues capital for business activifies,
infrastructure facility. whether in the form of goods, money or expertise.
2. Operation 2. Business Activity
Investors are given a period of time by the prog@eber to| Each party can divide the business management
operate and manage the project. During the operpi@acording to the agreement
process, the project owner can give Investor peionisto
take economic benefits from the project being built
3. Transfer 3. Profit sharing
After the period over, the Investor should transfee| The proportion of profits is divided according taitmal
building and its facilities to the project owner. agreement. It can be equated with the providedaapi
or it can also be different.
8. | Profits and Losses Profits and losses are bjoindy in accordance with theProfits and losses are borne jointly in accordanitk
agreement between the parties the agreement between the parties

Source: Dyah OS, processed, 2018.

Relating to the table above, it can be concludext thcombination of two or more capital owners to gatiofis
basically the concept of BOT system cooperation arid busines&* In this regard, there are also differences
Syirkah system cooperation is the same, namely in tHeetween the two concepts, namely in terms of thisidn
form of a partnership, where the partnership itsgella of ownership, which in the BOT system, ownershighef
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building project can be separated because from ti#8
beginning of the agreement it was determined tfiat the
term of the agreement ends, the building and other
facilities are handed over and become the proptmy
government as the project owner. In contrast to tHel
Syirkah system cooperation, in which a mixture of the
parties' assets has been set in the beginning @f th
agreement, the building or business becomes joint
property, and cannot be separated.

V. CONCLUSION

The BOT system cooperation in infrastructurdl0]
development in East Java and the Syirkah system are
similar. The similarity is proven by the following
elements: [11]
1. Agreement subject, consisting of two or more partie

(fellowship). [12]

2. Objects that are aligned in the form of capital and
profits.

3. The capital collected is not required to be the eséon
both parties (It can be in the form of goods, lamd
money).

4. Authority in management should not be equal; it msea
that the project manager or business is alloweg onl
from one party. [13]

5. Benefits are adjusted according to mutual agreement

6. Both systems (the BOT system and the Syirkah
system) provide benefits to both parties, espegciall
with regard to the availability of sufficient andlfilled
capital for infrastructure development.

Relating to the above similarities, the differences
between the cooperation model of the BOT systemtlaad [15]
Syirkah system are found, namely in terms of thesitin
of ownership, where in the BOT system, ownershiphef
building project can be separated, whereas in tfikeh
system, ownership property cannot be separated. [16]

(14]
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