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RINGKASAN

Dalam suatu proses persidangan di Pengadilan ada beberapa tahapan
namun tahapan yang sangat menentukan bagi para pihak yang berperkara adalah
pada tahap dimana Hakim membacakan putusan (vonis) . Pasal 191 dan Pasal 193
KUHAP mengatur tentang bentuk putusan hakim dimana ada tiga macam putusan
yaitu putusan bebas, putusan lepas dari segala tuntutan hukum, dan putusan
pemidanaan. Terkait dengan salah satu bentuk putusan hakim yaitu berupa
putusan bebas.

Pasal 244 KUHAP menyebutkan bahwa terhadap putusan perkara pidana
yang diberikan pada tingkat terakhir oleh pengadilan lain selain daripada
Mahkamah Agung, terdakwa atau penuntut umum dapat mengajukan permintaan
pemeriksaan kasasi kepada Mahkamah Agung kecuali terhadap putusan bebas.
Namun dalam prakteknya terhadap putusan bebas Penuntut Umum dapat
melakukan upaya hukum kasasi dengan berpendapat bahwa putusan bebas yang
dijatuhkan oleh Hakim tersebut merupakan putusan bebas tidak murni, sehingga
terhadap putusan bebas tidak murni ini dapat dimintakan upaya hukum kasasi.

Terlepas dari fungsinya yang memberikan perlindungan terhadap harkat
serta martabat manusia, seharusnya penerapan/pelaksanaan Hukum Acara Pidana
(KUHAP) tidak hanya mengatur tentang pemberian perlindungan hak asasi bagi
seorang tersangka atau terdakwa, namun juga harus mengatur mengenai hak
negara untuk melindungi korban atau penuntut umum selaku pihak yang mewakili
negara untuk melindungi hak korban dan menegakkan hukum. Jika hukum acara
pidana hanya memperhatikan hak asasi dari tersangka atau terdakwa saja, maka
proses penegakan hukum atau proses berjalannya sistem peradilan pidana akan
berjalan kurang efektif karena setiap hak yang dilakukan oleh penegak hukum
akan bertentangan dengan hak-hak yang dimiliki oleh seorang tersangka atau
terdakwa. Termasuk pula disini pengajuan upaya hukum kasasi yang diajukan
oleh penuntut umum terhadap putusan bebas. Pengajuan upaya hukum kasasi
dilakukan oleh penuntut umum sebagai wujud memberikan perlindungan bagi
korban maupun bagi negara, yang merasa telah dirugikan oleh perbuatan pelaku
pidana serta untuk mewujudkan kepastian hukum.

Dari penjelasan di atas, maka permasalahan yang diangkat dalam penulisan
tesis ini adalah mengenai dasar hukum diajukannya upaya hukum kasasi oleh
penuntut umum terhadap putusan bebas (vrijspraak) serta preskripsi dan
perspektif upaya hukum kasasi oleh penuntut umum terhadap putusan bebas
(vrijspraak) terkait dengan asas kepastian hukum.

Tipe penelitian dalam tesis ini menggunakan penelitian hukum normatif
dan menggunakan pendekatan perundang-undangan (statute approach) serta
pendekatan konseptual (conceptual approach), sehingga diperoleh kesimpulan
dasar hukum diajukannya upaya hukum kasasi oleh Penuntut Umum terhadap
putusan bebas (vrijspraak) adalah berupa yurisprudensi, doktrin, dan didukung
oleh aturan internal di kejaksaan yang mengatur tentang upaya hukum kasasi oleh
Penuntut Umum, selain itu terdapat alasan dari Penuntut Umum yang berpendapat
bahwa putusan bebas yang dijatuhkan oleh pengadilan merupakan bebas tidak
murni, yang mana putusan tersebut muncul dikarenakan : adanya kekeliruan
penafsiran oleh hakim atas suatu istilah dalam surat dakwaan, hakim telah salah
dalam menerapkan hukum, ataupun hakim telah bertindak melampui batas
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wewenangnya. Berbicara tentang preskripsi, maka dalam praktek pengajuan
upaya hukum kasasi terhadap putusan bebas oleh Penuntut Umum dikarenakan
adanya putusan bebas dari pengadilan yang didasarkan pada kekeliruan penafsiran
oleh hakim terhadap suatu istilah dalam surat dakwaan, hakim telah salah dalam
menerapkan hukum, ataupun hakim telah bertindak melampui batas
wewenangnya. Sehingga dengan adanya putusan bebas yang didasarkan pada hal-
hal tersebut di atas dapat menyebabkan munculnya ketidakpastian hukum. Oleh
karena itu demi terwujudnya kepastian hukum, Penuntut Umum berusaha
meluruskan atau mengkoreksi kekeliruan yang telah dilakukan oleh pengadilan
dalam menjatuhkan putusan bebas, melalui pengajuan upaya hukum kasasi ke
Mahkamah Agung, dan Mahkamah Agung wajib memeriksa apabila ada pihak
yang mengajukan permohonan kasasi terhadap putusan pengadilan bawahannya
yang membebaskan terdakwa, yaitu guna menentukan sudah tepat dan adilkah
putusan pengadilan bawahannya itu. Sedangkan bila berbicara tentang perspektif,
pada dasarnya terhadap polemik atas adanya pengajuan upaya hukum kasasi oleh
penuntut umum terhadap putusan bebas, maka pasal 244 KUHAP harus segera
direvisi yaitu dengan mencantumkan secara tegas tentang putusan bebas yang
bagaimana yang dapat dimintakan upaya hukum Kasasi ,hal ini demi terwujudnya
kepastian hukum .

Adapun saran yang diajukan dari hasil penulisan tesis ini yaitu perlunya
dilakukan revisi kembali terhadap Rancangan KUHAP terakhir yaitu tahun 2010,
sebab dalam rancangan tersebut ternyata belum mengakomodir keinginan dari
para penegak hukum, khususnya Penuntut Umum dan  Hakim, serta masyarakat
selaku pencari keadilan (justiciabellen), dengan kata lain dalam Rancangan
KUHAP terahir yaitu tahun 2010 belum mengatur dengan jelas dan tegas tentang
putusan bebas yang bagaimana yang dapat di ajukan upaya hukum kasasi. Hal itu
sangat penting untuk mengatasi polemik didalam parktek yang terdapat
kualifikasi atas putusan bebas tersebut, yang menurut doktrin, Penuntut Umum
maupun Hakim yang dalam putusannya menyatakan bahwa putusan bebas yang
tidak didasarkan atas tidak terbuktinya unsur-unsur dalam surat dakwaan maka
pembebasan tersebut bukan merupakan pembebasan yang murni  dengan
demikian maka putusan bebas dapat dikwalifikasikan menjadi dua yaitu putusan
bebas murni dan putusan bebas tidak murni.

Kata kunci :

Upaya hukum kasasi, penuntut umum, putusan bebas (vrijspraak), preskripsi,
perspektif.



SUMMARY

In a court proceeding, there are several steps, but the most critical stage
to the litigants is the stage where the Judge reads the verdict. Article 191 and
Article 193 of Criminal Procedure Code determines the verdict forms in which
there are three types; that is, acquittal, free-from-all-charge verdict, and
sentencing. In relation to one of judge verdicts of acquitta.

Article 244 of the Criminal Procedure Code states that to the verdict of
criminal issues decided on the last stage by other courts other than the Supreme
Court, the defendant or the public prosecutor may request for an examination of
cassation to the Supreme Court unless for the acquittal. However, in practice, to
the acquittal, prosecution can appeal the remedies by providing an opinion that
the acquittal decided by Judge is not pure, so to the impure acquittal, a cassation
can be requested.

Regardless of the function that provides protection on human dignity, the
application/ implementation of Criminal Procedure Code should not only
regulate the protection of human rights for a suspect or defendant but also need
to adjust the rights of the state to protect the victim or the public prosecutor as
parties representing the state to protect the rights of victims and law enforcement.
If criminal procedure code pays attention only to the human rights of the suspect
or the accused, then the passage of the law enforcement or criminal justice system
will run less effectively because any right administered by law enforcers would be
contrary to the rights owned by a suspect or defendant. Included in this is the
filing of cassation conducted by the public prosecutor against the acquittal. The
filing of cassation is administered by the public prosecutor as a form of
protection for either the victims or the country, who have been harmed by the
actions of the criminal offender and to achieve legal certainty.

From the above explanation, the problems discussed in this thesis is the
legal basis for the filing of legal action by the public prosecutor to appeal
acquittal (vrijspraak) as well as prescription and perspectives of cassation by the
public prosecutor against the acquittal (vrijspraak) related to the principle of
legal certainty.

This research applied normative legal research and statute approach as
well as conceptual approach, so it is concluded that the legal bases of by the
filing of cassation by public prosecutor against acquittal (vrijspraak) are in forms
of jurisprudence, doctrine, and supported by internal rules of Attorney General
ruling the cassation by the public prosecutor; in addition, there is additional
reason from the public prosecutor arguing that the acquittal handed down by the
court is not purely free, in which the verdict arose because: a wrong
interpretation was made by the judge for a term in the indictment, the judge made
a mistake in applying the law, or the judge has acted out of his authority.
Speaking of prescriptions, the practice of filing cassation against the acquittal by
the public prosecutor due to the acquittal from the court based on
misinterpretation by the judge on a term in the indictment, the judge was wrong
in applying the law, or the judge has acted goes beyond authority. So the
acquittal on the basis of those things above could result in legal uncertainty.
Therefore, in order to create legal certainty, the public prosecutor tries to
straighten or correct the mistakes that have been made by the courts in putting
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down an acquittal by filling cassation to the Supreme Court, and the Supreme
Court must examine if there are parties who filed an appeal against the decision
of subordinate court that freed the accused, to see further the appropriateness
and fairness of the verdict made by the subordinate court. Meanwhile, when
talking about perspective, basically to the polemic on the cassation submission by
the public prosecutor against the acquittal, article 244 of Criminal Procedure
Code must be revised to include explicitly the criteria of acquittal that can be
requested for Cassation. This is for the sake of legal certainty.

The suggestion of the results of this thesis is that it is necessary to revise
the last draft of Criminal Code; that is, year 2010, because the draft has not
accommodated the wishes of law enforcers, particularly Public prosecutors and
Judges as well as the community members seeking justice (justiciabellen), in
other words, in the last draft of Criminal Procedure Code of 2010, the criteria for
acquittal that can be requested for cassation have not been set up clearly and
exactly. This is very important to overcome the polemic in the practice where the
qualification of the acquittal is available, in which, according to doctrine, it is set
out that the acquittal made by the public prosecutors and judges who state in
their decisions that the acquittal which is not based on the fulfillment of evidence
of the criteria in the indictment, the acquittal is not a pure exemption. Thus, the
pure acquittal can be qualified into two; pure acquittal and impure acquittal.

Keywords:
Cassation, prosecution, acquittal (vrijspraak), prescription, perspective.
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SUMMARY

In a court proceeding in stages, but there are some steps that are critical
to the litigants is the stage where the Judge read the verdict (verdict). Article 191
and Article 193 Criminal Procedure Code sets out the verdict form in which there
are three kinds, namely acquittal verdict, judgment free from all charges, and
sentencing decisions. Associated with one form of the judge's decision in the form
of acquittal.

Article 244 of the Criminal Procedure Code states that criminal judgment
given by the court on the last level other than the Supreme Court, the defendant
or the prosecutor may request examination of cassation to the Supreme Court
unless the acquittal. However, in practice the acquittal prosecution can cassation
on the grounds that the acquittal handed down by Judge acquittal is not pure, so
to the impure acquittal may be requested cassation.

Apart from the function that provides protection against the dignity and
human dignity, should the application / implementation of Code of Criminal
Procedure (Criminal Code) not only regulates the protection of human rights for
a suspect or defendant, but also need to adjust the rights of the state to protect the
victim or the prosecutor as parties representing the country to protect the rights
of victims and law enforcement. If you only pay attention to the law of criminal
procedure rights of the suspect or the accused only, then the passage of the law
enforcement or criminal justice system will run less effective because of any
rights by law enforcement would be contrary to the rights owned by a suspect or
defendant. Including the filing here cassation filed by the public prosecutor
against the acquittal. Filing cassation by the prosecution as a form of protection
for the victims and for the country, who have been harmed by the actions of the
criminal offender and to achieve legal certainty.

From the above, the issues raised in this thesis is the legal basis for the filing
of legal action by the public prosecutor to appeal acquittal (vrijspraak) as well as
prescription and perspectives cassation by the public prosecutor against the
acquittal (vrijspraak) related to the principle of certainty law.

This type of research in this thesis using normative and legal research
approach legislation (statute approach) as well as the conceptual approach
(conceptual approach), in order to obtain the basic conclusions of law by filing
cassation prosecution against acquittals (vrijspraak) is a form of jurisprudence,
doctrine , and supported by internal rules governing attorney cassation by the
Attorney General, in addition there are reasons of public prosecutor who argued
that the acquittal handed down by the court is not purely free, which arise
because of the decision: a wrong interpretation by judge for a term in the
indictment, the judge was wrong in applying the law, or the judge has acted goes
beyond its authority. Speaking of prescriptions, then the practice of filing
cassation against the acquittal by the public prosecutor due to the acquittal of the
court based on a misinterpretation by the judge to a term in the indictment, the
judge was wrong in applying the law, or the judge has acted goes beyond
authority. So with the acquittal based on things above could result in legal
uncertainty. Therefore, in order to create legal certainty, the prosecutor tried to
straighten or correct the mistakes that have been made by the courts in decisions
freely, through the submission of cassation to the Supreme Court, and the
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Supreme Court must examine if there are parties who filed an appeal against the
decision of subordinate court that freed the accused, namely to determine is
appropriate and fair to their subordinates that judgment. Meanwhile, when
talking about perspective, basically to the polemic on the cassation submissions
by the public prosecutor against the acquittal, the section 244 Criminal
Procedure Code should be revised to include explicitly the decisions about how
that can be freely requested remedy of Cassation, it is for the sake
ofestablishment of the rule of law.

As for the suggestions of the results of this thesis is the need to return to the
draft revision of the Criminal Code last year 2010, because the draft has yet to
accommodate the wishes of law enforcement, particularly the Public Prosecutor
and Judges, as well as the people seeking justice (justiciabellen), in other words
in the draft Code of Criminal Procedure of 2010 Puspa is not set up with a clear
and unequivocal decision on how free can be submitted cassation. This is to
address the polemic contained in the qualifying practice of the acquittal, which is
according to doctrine, prosecutor and judge in his ruling stated that the acquittal
is not based on a not proven the elements of the release of the indictment is not a
pure liberation that acquittal in practice divided into two acquittals pure and
impure acquittal.

Keywords:
Cassation, prosecution, acquittal (vrijsprasak), prescriptions, perspective.

XVii



