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RINGKASAN

Manusia memiliki tabiat hidup bermasyarakat, deamipula halnya suatu
negara atau subyek hukum yang lainnya tidak mungkinp mengisoler diri jauh
dari keramaian dunia. Terlebih lagi dalam perkemgban masyarakat
internasional, sebagai akibat dari kemajuan telgiolSuatu negara pasti akan
mengadakan kerjasama dengan negara lain yang dikanudengan suatu
kesepakatan atau perjanjian, baik yang bersifatilateral ataupun bilateral, dan
memiliki tujuan yang berbeda-beda dari setiap pepsan atau perjanjian yang
disepakati. Indonesia memahami bahwa penanamanl esidg berperan penting
bagi keberlangsungan roda perekonomian di Indonededn karena itu untuk
memenuhi kebutuhan penanaman modal asing, makads@opada tanggal 25
Juni 2006 di Pulau Batam, mendatangsgliemorandum of Understanding antara
Indonesia dan Singapura tentang Kerjasama Ekonod&ngan tujuan
mempromosikan dan meningkatkan kemajuan ekononBatiam, Bintan, dan
Karimun sebagai objek pembentukan Kawasan Ekonorhusls. Dalam
Memorandum of Understanding terdapat 10 klausula yang telah dls#p
PenandatanganamMemorandum of Understanding dari Indonesia diwakili
Dr.Boediono (MenKo Perekonomian),dan Pihak singamliwakili oleh Mr.Lim
Hing Kiang ( Menteri Perdagangan dan Perindustri@@gn kerjasama antara
Indonesia dengan Iran tentang Promosi dan PerlgalunTimbal Balik
Penanaman Modal yang ditandatangani 22 Juni 200bglteran.Memorandum
of Understanding sering dipraktekkan dalam berbagai bidang di ledan
dengan mengadopsi apa yang dipraktekkan secaraasienal, perjanjian yang
tidak terlalu formal ini diintrodusir ke dalam hukuperdata Belanda oleh Rudolf
Von Jhering pada tahun 1906. Sejak itulah beragsns perjanjian pendahuluan
bermunculan dalam praktek dalam nama yang berbeda-tekalipun esensinya
sama. Di Indonesia pun jenis persetujuan ini sutddk asing lagi, sekalipun
belum ada aturan hukumnya di Indonesia. Dari kegdeganjian kerjasama
dibidang ekonomi khusus yang dilakukan Indonesiagda Singapura dalam
wujud memorandum of understanding, dan Persetujuan dengan Iran yang tertuang
dalam perjanjian, memiliki perbedaan dari segiuetin hukum serta akibat
hukum dari persetujuan yang dilakukan Indonesiagdemegara lain. Menilik
dari latarbelakang, maka penulis bermaksud untuketaah perjanjian kerjasama
bidang ekonomi khusus antara Indonesia dengan aégar

Tipe penelitian yang digunakan dalam penyelesaais tini adalah tipe
penelitian yuridis normatif artinya dengan mendiksarkedua persetujuan bidang
ekonomi khusus yang dilakukan Indonesia denganraelgan( Singapura dan
Iran) terhadap pendekatan segi hukum perjanjiatu ysas-asas perjanjian untuk
menjawab beberapa rumusan masalah. Sesuai derjgan {ang akan dicapai,
maka metodologi dalam penelitian tesis ini menggandiga macam pendekatan,
yakni pendekatan Perundang-undangafatte Approach) , pendekatan
perbandingan, dan pendekatan Konseptu@bngeptual Approarch). Dalam
pengumpulan bahan hukum ini penulis menggunakan odaetdengan
mengklasifikasikan, mengkategorisasikan dan memwrgitarisasi bahan-bahan
hukum yang dipakai dalam menganalisis dan memeocapkamasalahan, yaitu
kajian pustaka, identifikasi bahan hukum, anatisis mengeliminasi hal-hal yang
tidak relevan untuk menetapkan isu hukum yang alga@cahkan, pengumpulan
bahan-bahan hukum yang dipandang memiliki relevaémsiadap isu hukum,
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melakukan telaah atas isu hukum yang diajukan barlan bahan-bahan yang
telah dikumpulkan, menarik kesimpulan dalam bentalgumentasi yang
menjawab isu hukum, memberikan preskripsi berdasaskgumentasi yang telah
dibangun dalam kesimpulan.

Tesis ini lebih menekankan pada asas-asas hukunanpam yang
digunakan sebagai pedoman pelaksanaan perjanjigas&ma bidang ekonomi
khusus vyang dilakukan Indonesia dengan negara |ddan Kedua
persetujuan/perjanjian kerjasama bidang ekonomskhtiersebut tertuang dalam
memorandum of understanding dan Perjanjian Internasional dengan obyek yang
sama Yyaitu bidang penanaman modal-modkhrena Memorandum of
understanding merupakan perjanjian pendahuluan yang belum didalam
sistem hukum positif di Indonesia, namun pelaksanga dapat berpedoman
pada asas-asas hukum perjanjian, Buku 1l KUHParglahg memiliki sifabpen
sytem. Aturan-aturan hukum yang menguasai kontrak sebhgaamerupakan
penjelmaan dari dasar-dasar filosofis yang terdppda asas-asas hukum secara
umum dan menjadi landasan berpikir yaitu dasarlodgg@turan-aturan hukum.
Asas hukum merupakan landasan bagi norma hukumgddedemikian asas
hukum sebagai landasan norma menjadi alat uji hagha hukum yang ada.
Asas-asas perjanjian tersebut diantaranya asasba&sdoe berkontrak, asas
konsensualisme, as&acta Sunt Servanda, asas itikad baik, asas personalitas,
asas kepercayaan, asas persamaan hukum,asas aepaskum, dan asas
kepatutan. Salah satu asas yang penting dalamnpenaadalah asas kebebasan
berkontrak yang tercantum dalam Pasal 1338 ayaHPerdata. Berdasarkan
asas kebebasan berkontrak, maka para pihak tergideuikan kebebasan untuk
menentukan materi muatan atau substamesnorandum of understanding akan
mengatur apa saja, sepanjang tidak bertentangamgademndang-undang,
kesusilaan, dan ketertiban umum, serta penyusumd@morandum of
understanding memenuhi syarat-syarat sahnya sebuah perjanjiasalPL320
KUHPerdata). Asas-asas perjanjian pada dasarngk tetpisah satu sama lain,
namun dalam berbagai hal saling mengisi dan me&pigkAkan tetapi
berdasarkan teori hukum klasik perjanjian, asakadti baik belum dapat
diterapkan dalam perjanjian pendahuluan karenanbehemenuhi syarat seperti
halnya perjanjian. Begitu juga halnya mengenai kéku hukum mengikat dari
memorandum of understanding Indonesia dengan Singapura belum mempunyai
kekuatan hukum jika didasarkan pada teori hukurmsiklperjanjian, karena teori
hukum klasik perjanjian menginginkan kepastian mauldalam setiap perjanjian,
sehingga janji-janji prakontrak belum mengakibatkaianya hak dan kewajiban,
mka tidak menimbulkan akibat hukum, dan jika sa#insngkar janji, maka
hanya sanksi moral saja yang diterima. Berbedayhaldengan Perjanjian
Indonesia dengan Iran yang telah mencerminkan rgena apabila salahsatu
pihak ingkar janji maka dapat dikatakan wanprestasi

Menyikapi situasi tersebut makaemorandum of understanding perlu
adanya payung hukum guna melindungi pihak-pihakgydirugikan dalam
memorandum of understanding, kepentingan para pihak dalam tahap perjanjian
pendahuluan memerlukan pelindungan hukum, sepaltiya di negara-negara
yang menganut sistecommon law.
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SUMMARY

The Humans have a character living in a society, likewise a country or other legal
subjects are not likely to live alone far away from the bustle of the world.
Moreover in the development of the international community, as a result of
technological advances. A country must be entered into cooperation with other
countries are realized with an agreement or agreements, whether multilateral or
bilateral, and it has a different purpose from any agreement or treaty that was
agreed. Indonesia under stands that foreign investment plays an important role for
the sustainability of the economy in Indonesia, therefore to fulfill the needs of
foreign investment, the Government of Indonesia on June 25, 2006 on the island
of Batam, to approach the Memorandum of Understanding between the
Government of Indonesia and the Government of Sngapore on Economic
Cooperation , with the aim to promote and enhance the economic progress in
Batam, Bintan and Karimun as an object of the establishment of Special
Economic Zones. In a Memorandum of Understanding contained 10 clauses that
have been agreed, signing a Memorandum of Understanding from the
Government of Indonesia represented by Dr.Boediono (Coordinating Minister of
Economy), and Singapore was represented by Mr.Lim Hing Kiang (Minister of
Trade and Industry). And cooperation between Indonesia and Iran about the
Promotion and Reciprocal Protection of Investment, signed June 22, 2005, in
Tehran. Memorandum of Understanding is often practiced in various areas in
Indonesia, by adopting what is practiced internationally, which is not too formal
agreement is introduced into the Dutch civil law by Rudolf von Jhering in 1906.
Snce then various types of preliminary agreements springing up in practice in
different names though essentially the same. In Indonesia this kind of agreement
is not foreign, even though there is no rule of law in Indonesia. From two
agreements of economic cooperation in particular that made Indonesia and
Sngapore in the form of a memorandum of understanding, and agreement with
Iran that contained in the agreement, it has differences in terms of legal force and
legal effect of approval by Indonesia and other countries. Judging from the
background, the author intends to examine the specific economic cooperation
agreement between Indonesia and other countries.

The type of research used in the completion of this thesis is the normative
juridical type, it means by basing the special economic cooperation agreement
between Indonesia with other countries on the approach to contract law in terms
of the principles of the agreement to address some of the formulation of the
problem. In accordance with the objectives to be achieved, then the methodol ogy
in this thesis study used two different approaches, is approaches Legisation
(Statute Approach, compare approach,) and Conceptual approach. In the
collection of legal materials, the writer uses the method to classify, categorize and
inventory the legal materials used in analyzing and solving problems, namely
literature review, identification of legal materials, analysis and eliminate the
things that are not relevant to establish the legal issues to be solved , the
collection of legal materials are seen to have relevance to legal issues, conduct a
review of the legal issues posed by materials that have been collected, draw
conclusions in the form of arguments that address issues of law, provide
prescriptions based on the arguments that have been built in the conclusions.
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This thesis is more emphasis on the principles of contract law which are used as
guidelines for determining the implementation of the special economic
cooperation agreement between Indonesia with other countries, and the two
agreement implication at a memorandum of understanding and International
Agreement with the same object. Because the memorandum of understanding is a
preliminary agreement has not been set in the system of positive law in Indonesia,
but its implementation can be guided by principles of contract law, Book 111 Civil
Code which has the properties of open system. The principle agreement include
the principle of freedom of contract, principles consensualism, Pacta Sunt
servanda principle, the principle of good faith, the principle of personality, the
principle of trust, the principle of legal equality, the principle of legal certainty,
and the principle of propriety. Principles of the agreement include the principle of
freedom of contract, principles Consensualism, Pacta Sunt servanda principle, the
principle of good faith, the principle of personality, the principle of trust, the
principle of legal equality, the principle of legal certainty, and the principle of
propriety. One important principle is the principle of freedom of contract
agreements set forth in Article 1338 paragraph (1) Civil Code. Based on the
principle of freedom of contract, the parties are given the freedom to determine
the material content or substance of the memorandum of understanding will set
anything, as long as not contrary to law, morality and public order, as well as the
preparation of a memorandum of understanding to meet the terms of the validity
of a agreement (Article 1320 Civil Code). The essence of a preliminary agreement
is an agreement to make the agreement (Agreed to agree). However, based on the
classical theory of contract law, the principle of good faith can not be applied in a
preliminary agreement because it has not been qualified as an agreement. So is
the case of binding legal effect of the memorandum of understanding with
Sngapore Indonesia does not have legal forceif it is based on the classical theory
of contract law, because the classical theory of contract law wanted the rule of
law in every contract, so that the promises have not resulted prakontrak the rights
and obligations, it does not lead to legal consequences, and if one of the main
broken promises, then the only moral sanctions are accepted. Unlike the case with
Indonesia agreement with Iran which has reflected the agreement, if one of the
main parties, it can be said to be bad-faith breach of contract.)

In response to the situation then the Preliminary agreements or
memorandum of understanding need for legal protection in order to protect the
aggrieved parties in the memorandum of understanding, the interests of the
parties in the stage of preliminary agreements require legal protection, as well as
in countries that adopted the common law.
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