
 

 1 
 2 
 3 

 4 
 5 
 6 
                  7 
                                       8 

 9 
  10 
  11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
                  24 

 25 
Academic Journal of Interdisciplinary Studies 26 

 27 
ISSN 2281-4612 (online) ISSN 2281-3993 (print) 28 

 29 
 30 
 31 
 32 
 33 
 34 
 35 

Vol. 10, No. 3 36 

 37 

 38 

 39 

 40 

 41 

 42 

 43 
May 2021 44 

 45 

Digital Repository Universitas Jember

http://repository.unej.ac.id/
http://repository.unej.ac.id/


 

Academic Journal of Interdisciplinary Studies  46 
www.richtmann.org   47 

 48 
 49 

Editor in Chief:           Prof. Dr. Marco Cilento, Sapienza University of Rome, Italy 50 
  51 

 1 
Deputy/ Managing Editor: Gianluca Senatore, Sapienza University, Italy 2 
 3 
Editorial Advisory Board:   Nerissa Albon, Monash University, Australia 4 
 Pigga Keskitalo, Saami University College Kautokeino, Norway 5 
 Paul Joseph Pace, University of Malta, Msida, Malta 6 

 William J. Hunter, University of Ontario Institute of Technology, Canada 7 
 Adriana Vizental, University Aurel Vlaicu, Romania 8 
 Raphael C. Njoku, University of Louisville, USA 9 
 Leah Garner-O'Neale, University of the West Indies, Barbados 10 
 Sandro Caruana, University of Malta, Malta 11 
 Boguslaw Bembenek, Rzeszow University of Technology, Poland 12 
 13 
Editors: George Aspridis, Technological Educational Institute (T.E.I.), Greece 14 
 Peter M. Miller, University of Wisconsin-Madison, USA 15 
 B.V. Toshev, University of Sofia, Bulgaria 16 
 Adriana Piga, Sapienza University, Italy 17 
 Hanna David, Tel Aviv University, Jerusalem-Israel 18 
 19 
Language Editor: Marsel Cara, Sapienza University of Rome, Italy 20 
 21 
Technical Editor: Gabriele Natalizia, Sapienza University of Rome, Italy 22 

  23 
   24 
ISSN 2281-4612 (online)  ISSN 2281-3993 (print) 25 
 26 
Vol. 10, No. 3, May 2021  Doi: 10.36941/ajis.2021.v10n3r 27 

  28 
This Journal is licensed under a Creative Commons Attribution-NonCommercial 4.0 International 29 
License. Authors who publish with this journal agree to the following terms: Authors retain 30 

copyright and grant the journal right of first publication with the work simultaneously licensed under a Creative 31 
Commons Attribution License that allows others to share the work with an acknowledgement of the work's 32 
authorship and initial publication in this journal. Authors are able to enter into separate, additional contractual 33 
arrangements for the non-exclusive distribution of the journal's published version of the work (e.g., post it to an 34 
institutional repository or publish it in a book), with an acknowledgement of its initial publication in this journal. 35 
Authors are permitted and encouraged to post their work online (e.g., in institutional repositories or on their 36 
website) prior to and during the submission process, as it can lead to productive exchanges, as well as earlier and 37 
greater citation of published work. 38 

 39 
 40 

Richtmann Publishing Ltd., 41 
Registered In England and Wales 42 
Reg. No. 09517713  Reg. Office: Office 1, 43 
Forest House Business Centre, 44 
8 Gainsborough Road,  45 
London, England, E11 1HT 46 
E-mail: ajis@richtmann.org 47 
https://www.richtmann.org/journal/index.php/ajis    48 

Digital Repository Universitas Jember

http://repository.unej.ac.id/
http://repository.unej.ac.id/


 

 1 
 2 

Academic Journal of Interdisciplinary Studies 3 
 4 

Vol. 10, No. 3, May 2021 5 
 6 

ISSN 2281-4612 (online)  ISSN 2281-3993  (print) 7 
  8 
  9 

About the Journal 10 
 11 
 12 

Academic Journal of Interdisciplinary Studies seeks a reassessment of all the human and social 13 
sciences. The need for interdisciplinary approaches as a key to reinvigorating and integrating both 14 
theory and practice is increasingly recognized in the academy. It is becoming increasingly clear that 15 
research is interdisciplinary. Interdisciplinary research provides more chances of making discoveries 16 
since consolidated knowledge can lead to novel insights. With research now becoming increasingly 17 
global and collaborative, interdisciplinary research is deemed to be the future of science and research. 18 
Our Journal is interested to promote interdisciplinary research in social sciences and humanities; to be 19 
an opportunity for academics, scholars and researchers with different backgrounds to share their 20 
research results, the practical challenges encountered and the solutions adopted. The scope of the 21 
journal is also to embrace a variety of scholarly fields including business and management, public 22 
administration, sociology, anthropology, economics, social work, history, law, education, psychology, 23 
political science etc. Acceptance for publication is subject to a double-blind peer-reviewing process. 24 
The journal expects that authors write clearly and accessibly for an international audience. No 25 
particular theories are favoured. Researchers are invited to submit their original papers at 26 
ajis@richtmann.org. 27 
 28 
 29 
Prof. Marco Cilento 30 
Editor in Chief 31 
Sapienza University of Rome, Italy 32 

Digital Repository Universitas Jember

http://repository.unej.ac.id/
http://repository.unej.ac.id/


 

 1 
 2 

Indexing/Abstracting/Library 3 

 4 
Academic Journal of Interdisciplinary Studies is included on the following index/abstracting/library5 

 1 
• Baidu Scholar 2 
• CNKI Scholar (China National Knowledge 3 

Infrastructure) 4 
• CNPIEC - cnpLINKer 5 
• Dimensions 6 
• EBSCO Discovery Service 7 
• Google Scholar 8 
• J-Gate 9 
• JournalTOCs 10 
• KESLI-NDSL (Korean National Discovery 11 

for Science Leaders) 12 
• Microsoft Academic 13 
• Naviga (Softweco) 14 
• Primo Central (ExLibris) 15 
• ProQuest (relevant databases) 16 
• Publons 17 
• QOAM (Quality Open Access Market) 18 
• ReadCube 19 
• SCImago (SJR) 20 
• SCOPUS 21 

 22 
• Summon (ProQuest) 23 
• TDNet 24 
• WanFang Data 25 
• WorldCat (OCLC) 26 
• Birmingham Public Library 27 
• California State Monterey Bay Library – 28 

CSUMB 29 
• Cite Seerx | Scientific Literature Digital 30 

Library 31 
• Georgetown University Library 32 
• German National Library of Science and 33 

Technology (GetInfo) 34 
• Indiana University Libraries 35 
• Kaohsiung Medical University Library 36 
• Ohio Library and Information Network – 37 

OhioLINK 38 
• Scribd | The World’s Largest Online Library 39 
• University of Ottawa Library 40 
• University of Saskatchwean Library 41 
• World Wide Web Virtual Library 42 

 1 

Digital Repository Universitas Jember

http://repository.unej.ac.id/
http://repository.unej.ac.id/


 
 

 v 

 1 
TABLE OF CONTENTS 2 

 3 
 4 
 5 
Articles  6 
 7 
 8 
Pestis: The Collective Challenges of Epidemics       1 9 
Carlos Miguel Ferreira, Sandro Serpa, Jorge Ferraz 10 
Face-to-Display Working: Decarbonisation Potential of not Commuting to  11 
Work before Covid-19 and during and after Lockdowns     17 12 
Michal Beno 13 
The Relationship between Organisational Psychology and Career Decision: 14 
A Study of Hospitality and Tourism Professionals     25 15 
Luis M. Dos Santos 16 
The Aspect of Mobility and Connectivity While Assessing the Neighbourhood Sustainability     37 17 
Špela Verovšek, Tadeja Zupančič, Matevž Juvančič, Simon Petrovčič, Matija Svetina,  18 
Miha Janež, Žiga Pušnik, Iztok Lebar Bajec, Miha Moškon 19 
Inaccessibility of Market Information and Finances, an Impediment to the Success of  20 
Emerging Black Farmers in Tzaneen Municipality, Limpopo Province    49 21 
T. L. Malatji 22 
Stock Market Reaction to Monetary Policy Modifications: Evidence from an Emergent Market     59 23 
Cordelia Onyinyechi Omodero, Dorcas Titilayo Adetula, Kingsley Adeyemo 24 
Organizational Culture as a Mediator Motivation and  25 
Transformational Leadership on Employee Performance     67 26 
Ade Riandi Virgiawan, Setyo Riyanto, Endri Endri 27 
Albania and the Education Policies of Italy from the Beginning Until the End of the 30s of the  28 
Twentieth Century in Archival Documents and in the Albanian Press in General    80 29 
Jani Sota, Lindita Lutaj 30 
Child Labour and Delinquent Behaviour in Nigeria: A Risk Factor Analysis    99 31 
John Thompson Okpa, Emmanuel Eshiotse, Nnana Okoi Ofem, Akomaye Sylvester, Ubong Stephen Andrew 32 
Social Responsibility as a Performance Indicator of Public Authorities    111 33 
Oleg V. Pavlyshyn, Tetiana P. Ustymenko, Mariia P. Babiuk, Nataliia Ya. Kaida, Dmytro V. Shkrebets 34 
The External Auditor’s Rotation Practices in Oman   123 35 
Mohammad Noor Alam, Shariq Mohammed, Mohammad Shahfaraz Khan 36 
Slavic Scholar and Educator Pyotr Bezsonov (1827-1898): A Life and Legacy   134 37 
Alexander Kaplin, Olha Honcharova, Valentyna Hlushych,  38 
Halyna Marykivska, Viktoriia Budianska, Svitlana Lavinda 39 
Development of the Processing Procedure for Palm Fiber with  40 
Communities for Industrial Handmade Product Creation   143 41 
Songwut Egwutvongsa, Somchai Setvisat, Thanat Pirumgran 42 
The Beliefs and Aesthetics of Isaan Heritage Trees   158 43 
Surasak Sornsena, Preechawut Apirating, Sipp Suksamran 44 
India - Myanmar Relations (1948 - 1992): From “Idealism” to “Realism” in  45 
India’s Foreign Policy towards Myanmar   168 46 
Tran Xuan Hiep, Nguyen Tuan Binh, Tran Hoang Long, Duong Quang Tra, Nguyen Quang Son 47 
From Local to Global: Positioning Identity of Yogyakarta, Indonesia through Cultural Paradiplomacy  177 48 
Sri Issundari, Yanyan Mochamad Yani, R. Widya Setiabudi Sumadinata, R. Dudy Heryadi 49 

Digital Repository Universitas Jember

http://repository.unej.ac.id/
http://repository.unej.ac.id/


 
 

 vi 

Management of Teachers’ Creative Activity Development   188 50 
Nartay Kuandykovich Zhussupov, Mukhabbat Nurzhauovna Baratova,  51 
Gulnar Karimzhanovna Shakhazhanova, Darkhan Toktarbayev, Baglan Zhaparova, Almagul Smetova 52 
An Appraisal of Digital Documents as Evidence in Islamic Law   198 53 
Wan Abdul Fattah Wan Ismail, Ahmad Syukran Baharuddin,  54 
Lukman Abdul Mutalib, Mohamad Aniq Aiman Alias 55 
A Review on Artificial Intelligence in Education  206 56 
Jiahui Huang, Salmiza Saleh, Yufei Liu 57 
Television and Digital Resources of Communication and Entertainment as  58 
Correlates of Perceived Decline in Folktale Practice in Delta State, Nigeria   218 59 
Emmanuel Ufuophu-Biri, Nkemdilim Patrick Ijeh 60 
Hindrances to Third-Party Interventions in Conflict Resolution: United Nations and Patterns of  61 
Constraints in Resolving the Lord’s Resistance Army Conflict Between 2008-2012   231 62 
Bama Andika Putra 63 
Implementing of the COM-B Model in In-Service Training of  64 
Civil Servants as a Prerequisite for Effective Public Governance   241 65 
Andriy G. Rozskazov, Yuliia O. Chaliuk, Viktoriia O. Anishchenko, Iryna Smal, Olena Matviichuk 66 
South Korea's Halal Tourism Policy - The Primacy of Demographic Changes and Regional Diplomacy   253 67 
Ajeng Puspa Marlinda, Bambang Cipto, Faris Al-Fadhat, Hasse Jubba 68 
Service-learning: Learning by Doing in Community to Strengthen Students’ Social Skill  264 69 
Hani’atul Hidayah, Moh. Muchtarom, Triana Rejekiningsih 70 
Exploring Informal Learning Opportunities via YouTube Kids among Children During COVID-19   272 71 
Magdeline M. Temban, Tan Kim Hua, Nur Ehsan Mohd Said 72 
Building Moderate Islamic Thoughts in Indonesian Students  73 
Through Dialogue-Argumentative Methods  288 74 
M. Wildan Bin H.M. Yahya, Munawar Rahmat 75 
Corporate Social Responsibility and Financial Performance:  76 
Evidence from Manufacturing and Service Industry   301 77 
Raj Bahadur Sharma, Asha Sharma, Sajid Ali, Jyoti Dadhich 78 
The Recognition of Customary Rights by Indonesian Constitutional Court  308 79 
Rudy, Ryzal Perdana, Rudi Wijaya 80 
Analysis of the Intensity of Communication and Coordination of Government  81 
Officials on Twitter Social Media during the Covid-19 Handling in Indonesia   319 82 
Muslimin Machmud, Bambang Irawan, Kisman Karinda, Joko Susilo, Salahudin 83 
Covid-19 Pandemic: Psychological, Social and Economic Impacts on Saudi Society   335 84 
Sara Saleh Alkhamshi, Haiaf abdulrahman bin Shalhoubm, Mohammad Ahmed Hammad, Hind Fayi Alshahrani 85 
Exploring Physical and Human Induced Coastal Morphodynamics:  86 
A Study with Reference to Nintavur to Addalaichenai Coastal Areas of Ampara District, Sri Lanka   347 87 
Kafoor Nijamir, T.M.S.P.K Thennakoon, Herath Mudiyanselage Jayani Rupi, Mohamed Ibrahim Mohamed Kaleel 88 
The Relationship Between Net Interest Margin and Return on Asset:  89 
Empirical Study of Conventional Banking in Indonesia   362 90 
Elen Puspitasari, Bambang Sudiyatno, Nur Aini, Gladis Anindiansyah 91 
Limitation of Harbormaster Responsibility in Ship Accidents   375 92 
Handar Subhandi Bakhtiar, Abbas, Rafika Nur 93 
Regulating Foreign Labor in Emerging Economies:  94 
Between National Objectives and International Commitments   384 95 
Aries Harianto 96 
The Use of Social Media as a Platform in Education: Ramifications of COVID-19 in Iraq  394 97 
Alaa Makki, Ahmed Omar Bali 98 
 99 

Digital Repository Universitas Jember

http://repository.unej.ac.id/
http://repository.unej.ac.id/


E-ISSN 2281-4612 
ISSN 2281-3993        

Academic Journal of Interdisciplinary Studies 
www.richtmann.org 

Vol 10 No 3 
May 2021 

 

 384 

. 1 

 

Research Article

© 2021 Aries Harianto.
This is an open access article licensed under the Creative Commons

Attribution-NonCommercial 4.0 International License
(https://creativecommons.org/licenses/by-nc/4.0/)

 2 
Received: 25 September 2020 / Accepted: 9 April 2021 / Published: xx May 2021 3 

 4 
 5 

Regulating Foreign Labor in Emerging Economies: Between 6 
National Objectives and International Commitments 7 

 8 
Aries Harianto 9 

 10 
University of Jember, 11 
Jl. Kalimantan No.37,  12 

Krajan Timur, Sumbersari,  13 
Kec. Sumbersari, Kabupaten Jember,  14 

Jawa Timur 68121, Indonesia 15 
 16 

DOI: https://doi.org/10.36941/ajis-2021-0092 17 
 18 
Abstract 19 

 20 
The dialectics of the regulation of foreign workers, is a problematic indication as a legal problem in Indonesian 21 
legislation. This article aims to describe the urgency of critical studies concerning the regulation of foreign 22 
workers by exploring existing legal problems with national commitments to ratify international agreements 23 
regarding free trade, with a case study in Indonesia. By using normative and juridical approach with a variety 24 
of approaches both the law approach, conceptual approach, case approach and comparative approach, the 25 
study found that the regulation there is an inconsistency clause regarding special competencies that must be 26 
owned by foreign workers, including the selection and use of terminology in Act No. 13 of 2003 concerning 27 
Manpower. Thus, this study offers a constitutional solution due to the regulation of the subordinate foreign 28 
workers on international trade commitments which in turn negate the constitutional goals of creating the 29 
welfare of domestic workers. The normative consequences that immediately bind Indonesia after integrating 30 
itself in the World Trade Organization (WTO) membership are services trade agreements that are contained 31 
in the regulations of the General Agreement on Trade in Services (GATS). Based on the GATT/WTO rules, 32 
national legislation or labor regulations that are too protective are considered to violate WTO provisions 33 
because the WTO substantially requires the creation of policies without discrimination in all matters including 34 
equalizing the position of foreign workers and domestic workers. The final finding of this study offers to draft 35 
the concept of future regulation regarding the regulation of foreign workers who are loaded with elements of 36 
the objectives of constitutional-based law.  37 
 38 

Keywords: legal problem, coherence, constitutional rights, foreign workers 39 
 40 
 41 
1. Introduction 42 
 43 
Laborers, and especially the presence of foreign workers, has become a topic of much debate by 44 
prominenters and academics. Although several studies show that the problem of foreign workers is 45 
also a serious problem in Asian developed countries, such as Japan, Singapore and South Korea due to 46 
their compromise in accepting immigrants (Yamanaka, 1993; Lie, 1994; Boswell & Straubhaar, 2004; 47 
Herbert, 2010; Fong, 1992; Kim, 2003), in developing countries, both Asian middle-upper and middle-48 
lower income countries, with relatively high unemployment rates, the presence of foreign workers is 49 
considered to seize the employment of local citizens (Noor et al., 2011; Salleh et al., 2012; Abdul-Rahman 50 
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et al., 2012; Abdul-Aziz, 2001). Due to this high level of social resistance, many developing countries 51 
impose rules that limit the types of work that foreign workers can occupy. In addition, developing 52 
countries are still considered less committed to international rules regarding labor and capital flows, 53 
goods and services (see more, Cohen, 2016). This makes the implementation of free trade not run 54 
optimally because of the imbalance between countries in trade and the flow of resources, especially if 55 
trade is carried out between developing countries and developed countries. As a case in Indonesia, the 56 
issue of foreign workers is not only economically charged, but also political. This is because regulations 57 
that allow the presence of foreign workers are considered not in favor of providing employment for 58 
Indonesian citizens.  59 

In the context of the flow of labor, Asia's lower middle income countries, such as Indonesia, the 60 
Philippines, Pakistan, India and Bangladesh tend to fill more jobs in more developed countries, such 61 
as Singapore, Malaysia, Hong Kong, Taiwan and South Korea and Middle East richest countries 62 
(Kanapathy, 2006; Kaur, 2005; Kapiszewski, 2017; Elias, 2018). This compares with the amount of work 63 
that these countries can offer foreign citizens. This is because of the limited number of white-collar 64 
jobs that citizens of developed countries usually want. In addition, most of the work in developed 65 
countries by developing country workers is to fill low-paying jobs such as domestic and construction 66 
works (Yen et al., 2015). Therefore, by regulation, labor provider countries will tend to be protective in 67 
accepting foreign workers in their countries, and will tend to put pressure on employer countries to 68 
protect their citizens more (see, Chin, 1997; Killias, 2010; Elias, 2018). As a result, there is an imbalance 69 
between the willingness to accept the flow of labor, and the commitment of each party to accept 70 
international rules related to labor (Liow, 2003; Liow, 2017). 71 

One of the national development missions for 2005 - 2025 is to realize Indonesia plays an 72 
important role in the international community. This mission is operationalized in the form of 73 
strengthening Indonesian diplomacy to encourage international cooperation, in various fields, 74 
including trade. While the mission in the field of law, one of which is the establishment and 75 
enforcement of laws that favor the small people. This means that legal development in Indonesia must 76 
be oriented towards protection, without negating international interests. Since 12 November 1994, 77 
Indonesia has agreed to the establishment of the WTO. This agreement was later institutionalized in 78 
the form of ratification through Law Number 7 of 1994 concerning the Ratification of the Agreement 79 
Establishing The World Trade Organization as contained in the State Gazette of the Republic of 80 
Indonesia Number 1994 Number 57. Referring to the provisions of the law The law meant that 81 
Indonesia had complied with the agreement stated in the Final Act and had ratified the General 82 
Agreement on Tariff and Trade (GATT) on December 2, 1994. The next consequence, since December 83 
2, 1994, Indonesia officially became a member of the WTO. Thus, the existing attachment has placed 84 
Indonesia to submit to and comply with the provisions in the WTO institution besides being prepared 85 
to accept the legal consequences that arise within the framework of implementing regulations 86 
stipulated by the WTO. 87 
 88 
Table 1. Foreign workers in Indonesia and Indonesian migrant workers 89 
 90 

Year 
Foreign Workers in Indonesia Indonesian Migrant Workers 

Number Change (%) Number Change (%) 
2015 77,149 - 275,736 - 
2016 80,375 4.18 234,451 -14,97 
2017 85,974 4.37 261,820 11.67 

 91 
Source: www.indonesia-investments.com from Manpower Ministry (for foreign workers) and 92 
www.ilo.org from Siskotkln BNP2TKI (for migrant workers). 93 
 94 
 95 
 96 
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Table 2. Origin of Foreign Workers in Indonesia and IMW by Country of Destination (2017) 97 
 98 

Origin Destination 
Country Number Country Number 
China 24,804 Malaysia 274,228 
Japan 13,540 Taiwan 215,214 

South Korea 9,521 Hongkong 97,859 
India 6,237 Singapore 51,974 

Malaysian 4,603 Saudi Arabia 43,009 
Philippines 3,174 Brunei Darussalam 24,768 
Australia 2,603 South Korea 15,141 

United States 2,526 UAE 11,861 
United Kingdom 2,016 Oman 8,865 

Singapore 1,915 Qatar 4,852 
Others 15,035 Others 24,236 

 99 
Source: www.indonesia-investments.com from Manpower Ministry (for foreign workers) and 100 
www.ilo.org from Siskotkln BNP2TKI (for destination). 101 
 102 
The legal provisions that directly bind Indonesia after entering into a member of the WTO are related 103 
to the services agreement stipulated in the provisions of the General Agreement on Trade in Services 104 
(GATS). In the GATT/WTO perspective legislation in the field of labor that is too protective of 105 
Domestic Workers is considered to violate the provisions of WTO law. The WTO is committed to 106 
policies without discrimination in all matters including efforts to equalize the position of foreign 107 
workers and domestic workers in this case the workers in them. 108 

Indonesia is a sovereign country where it is permissible to apply several barriers to its trade 109 
relations, provided that it does not violate international law and also the sovereignty limits. In this 110 
conception, as one of the countries that has ratified the WTO rules and policies, it is necessary to 111 
protect access to the employment sector. Besides that, the opening of market access by developing 112 
countries is highly desired by developed countries, because this can encourage the acceleration of free 113 
trade, which means there is no discrimination against a product or service originating from any 114 
country. This condition is confirmed by the existence of the ASEAN Economic Community. Since 115 
January 2016, as a consequence of its implementation, the ASEAN Economic Community has opened 116 
the space for globalization of goods, services including labor. Such a situation is a factor in the 117 
increasing statistics of foreign workers entering the workforce in Indonesia. Based on existing 118 
regulations, not all foreign workers can enter and fill all fields of work in Indonesia. The qualifications 119 
of foreign workers who are allowed to enter Indonesia are foreign workers who have special skills and 120 
professionals in their fields. 121 

As it is known that the purpose of implementing labor law in Indonesia is to guarantee and 122 
provide certainty of decent employment opportunities for Indonesian citizens in various fields and 123 
levels within the framework of state goals as mandated by the 1945 Constitution of the Republic of 124 
Indonesia. Based on the intended constitutional commitment, efforts to open doors for foreign workers 125 
in Indonesia are carried out in the form of strict mechanisms and procedures, through the process of 126 
selection, licensing and supervision. Law 13 of 2003 concerning Labor, is specifically concerning the 127 
regulation of foreign workers, its existence has revoked Law No. 3 of 1958 concerning placement of 128 
foreign workers in Indonesia. In Chapter VIII specifically Articles 42 to 49 Labor Laws is a basic 129 
reference in terms of the placement of foreign workers in Indonesia today, plus various implementing 130 
regulations as a more operational translation. There are some provisions explicitly stated that 131 
Indonesia has commitments to protect basic rights its citizens as a constitutional right to work. Even 132 
though legally the existence of foreign workers has been regulated in such a way in national law but 133 
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does not mean that the regulation is meant to be zero problem (Amengual & Chirot, 2016). Even the 134 
existence of foreign workers arrangements as a manifestation of state intervention to open the space 135 
for constitutional rights to work must be confronted diametrically with international commitments in 136 
the fields of economy and trade dilemma. On the basis of the description above, this paper was written 137 
as an academic opinion in the hope of providing concrete contributions in order to find alternative 138 
solutions to save constitutional goals under pressure from international commitments. This study aims 139 
to formulate the  problem of the legal arrangements of foreign workers in Indonesian legal system and 140 
the comparation of national commitment and its international commitments regarding legal position 141 
of foreign workers in Indonesia. 142 
 143 
2. Legal Problems in Regulating Legal Foreign Workers in the Legal System in Indonesia 144 
 145 
Legal problem is a problem contained in legal norms covering conflict norms, rule vacancies, vagueness 146 
of formulation, uncertainty, injustice and the like. In the intended article the term used is 'labor'. 147 
Academically, terms of Labor, Workers, Labor have differences. Based on Labor Laws, it is understood 148 
that the definition of Labor is anyone who is able to do work to produce goods and/or services both to 149 
meet their own needs and for the community. While the definition of workers in the same law is 150 
everyone who works by receiving wages or other forms of compensation (Article 1 number (3) of Law 151 
No.13 of 2003). The term labor used in Article 46 to 49 Labor Law can be understood as a person who 152 
has the potential to work. It is explicitly stated in Labor Laws Article 42 paragraph (4) that, ‘foreign 153 
workers can be employed in Indonesia only in employment relations for certain positions and at certain 154 
times.’ 155 

Work relations according to the same law as stipulated in Article 1 number 15 are "relations 156 
between employers and workers based on work agreements, which have elements of work, wages, and 157 
orders." Thus it can be understood that foreign workers working in Indonesia are limited to the 158 
existence of employment relations which in turn positions the foreign workers as foreign workers. Its 159 
legal consequences, the regulation of foreign workers in Article 42 paragraph (4) in the Law is intended 160 
to regulate foreign workers who work in work relations. Labor Laws do not regulate matters concerning 161 
independent workers (not bound to work relations). In other words Labor Laws does not regulate 162 
painters, artists, lawyers and foreign professionals who are not bound by work relations. This fact is an 163 
indication of the rule void (vagenorm). 164 

Other issues that are quite important and basic as a note, foreign workers work within the limits 165 
of work relations. Legally, the restrictions on foreign workers work relations in accordance with the 166 
legislation in force have quite a lot of weaknesses. This weakness mainly concerns the time limit of 167 
employment relations, which in turn provides the opportunity to open up opportunities for foreign 168 
workers to work forever in Indonesia. Such a situation ultimately closes the possibility of technology 169 
transfer and expertise for Indonesian workers as domestic workers. Referring to Article 42 paragraph 170 
(4) of the Law, it is stated that foreign workers can be employed in Indonesia only for certain positions 171 
and in certain time or non-permanent employment relationships. However, the regulation concerning 172 
foreign workers in Labor Laws Chapter VIII does not mention, moreover, further emphasize the 173 
employment relationship of foreign workers when there is a violation of the Specific Time Work 174 
Agreement (PKWT). While on the other hand the Labor Laws allow the transfer of PKWT to become a 175 
Specific Time Work Agreement (PKWTT) as a legal consequence when there is a violation of PKWT 176 
provisions that do not differentiate between domestic workers and foreign workers. 177 

If based on Labor laws, legally foreign workers can only be employed in a certain time-working 178 
relationship status (PKWT), but because there has been a violation of the PKWT, the working 179 
relationship of foreign workers can switch status to an indefinite time-based worker or PKWTT. In 180 
other words, it can be understood that Labor Laws still opens opportunities for employers to continue 181 
to use foreign workers without time limits. The gap is found in Article 59 Labor Laws. Even through 182 
Article 59 Labor Laws, functionally it can be used as a mode for employers or employers in an effort to 183 
place foreign workers as permanent workers. With the pretext of violation of Article 59 of Labor Laws, 184 
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employers can immediately make permanent workers status for foreign workers. Therefore, this article 185 
needs to be amended in order to provide labor protection for domestic workers. 186 

Then a legal issue emerged, with the change in the status of Indonesian migrant workers who 187 
became PKWTT due to violations of the provisions of the PKWT, is the existence of the intended 188 
foreign workers entitled to severance pay? It should be noted, at the practice level, the Supreme Court 189 
judge has expressed his opinion that severance pay is only the right of workers in the status of 190 
permanent employment relationship or PKWTT. Thus it is understood that foreign workers employed 191 
in PKWT status do not have the right to get severance pay. The Decidendi ratio of such decisions can 192 
be understood through the Decision of the Supreme Court Number 286 K/Pdt.Sus-PHI/2013. The 193 
verdict was born due to a dispute between foreign workers who were employed PKWT without 194 
interruption for approximately 13 years and then were laid off. In his opinion, the Supreme Court stated 195 
that compensation for layoffs in the form of severance pay was not entitled to be received by foreigners 196 
in their capacity as foreign workers. Comparatively, the Supreme Court Decision No. 595K/Pdt.Sus-197 
Phi/2010 can also be observed. In the ruling, the Jakarta Industrial Relations Court decided the status 198 
of foreign workers with Specific Time Work Agreement (PKWT) changed to permanent worker status 199 
(Indefinite Time Work Agreement/PKWTT) because the existence of a work agreement that was not 200 
fulfilled by employers involved aspects of PKWT which should also be made in Indonesian. This 201 
provision was violated by employers so that the status of the foreign workers PKWT became PKWTT. 202 
Because he turned into a permanent worker, the court stated in his decision that foreign workers was 203 
entitled to receive severance pay. However, the Supreme Court overturned the decision. The Supreme 204 
Court has given a different opinion. Even though PKWT is made only in English which is contrary to 205 
the provisions of Article 57 paragraph (1) of the Law, it does not necessarily make the PKWT into 206 
PKWTT. According to the Supreme Court, the reason is because the existence of workers is a foreign 207 
workers based on Article 42 paragraph (2). 208 

Legal problems that regulate foreign workers have become worse since the enactment of 209 
Presidential Regulation No.20 concerning the Use of Foreign Workers (Perpres No.20 of 2018). Article 210 
26 of Presidential Regulation No. 20 of 2018 does not explicitly require foreign worker employers to 211 
provide education and training to local workers. In that article the foreign worker employer is only 212 
required to appoint a local workforce to be a companion to the foreign workers, but there is no mention 213 
of the number who must accompany the foreign workers and be given training by the foreign workers 214 
employer. In other words, Presidential Decree No.20 of 2018 does not explicitly state the obligations of 215 
foreign workers to transfer jobs and transfer of knowledge to Indonesian migrant workers. Likewise, 216 
the adjustment of Indonesian Language is also not in the rules of the new President Decree. Not to 217 
mention the mandatory foreign language staff in Indonesian, the ratio of 1:10 (one foreign worker and 218 
10 local workers) was all eliminated. Even in Ministerial Regulation No. 35 of 2016 concerning 219 
Procedures for the Use of Foreign Workers, mentioned in Article 26). Such facts certainly contradict 220 
Labor Law Article 42 paragraph (4). 221 
 222 
3. Legal Position of Foreign Workers in Indonesia Towards International Commitments 223 
 224 
Basically, foreign workers are not a new problem in the global era. The problem of foreign workers has 225 
basically emerged since the start of industrialization in this world. As a result of globalization along 226 
with trade liberalization and investment, among others, in the form of direct foreign investment, in 227 
turn the consequences of the number of foreign workers working in Indonesia statistically tend to 228 
increase. The other side because Indonesia is part of a country that has integrated itself with the WTO, 229 
AFTA and APEC, the potential for foreign workers to enter Indonesia from time to time is increasing. 230 
One of the scope of WTO management is trade in the service sector (General Agreements on Trade in 231 
Services). In the rules of the game, it requires each member country to open up market access for 232 
foreign service providers. Indonesia, which has participated as a member of the WTO and has ratified 233 
legally, of course must follow the obligations mandated in the agreement. 234 

In the development of the international world today, it is impossible when a country or nation 235 
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does not communicate with other nations or countries. Isolating oneself is an action that inhibits the 236 
progress and development of a country from international relations in various fields, both in political, 237 
economic, cultural and other interests, including in the field of employment. Now in the era of free 238 
trade polarization of trade blocs has been built both at regional and global levels. The World Trade 239 
Organization (WTO) at the global level and the ASEAN Free Trade Area (AFTA) at the regional level 240 
which has been born is an important and fundamental sign of globalization of world trade. Also 241 
included in this case is the globalization of labor. This globalization makes the trade traffic of goods 242 
and services and the movement of people become borderless or almost without limits. 243 

Through the General Agreement on Trade in Services (GATS) to develop the expansion of market 244 
access in the service sector, it is determined that each country is required to make a liberalization 245 
commitment and the implementation of the implementation of 'how much' outside service suppliers 246 
can provide services in the national territory . This GATS/WTO Agreement is legally binding and 247 
requires compliance with member countries. The legal consequences if there is a member country that 248 
violates the agreement then it could be complained by other member countries because they feel 249 
disadvantaged. Complaints by these trading partners have the potential to cause the country 250 
complained of receiving trade sanctions that have been determined and enforced by the WTO. The 251 
WTO can be institutionally very powerful in its authority over member countries by imposing a variety 252 
of rules. Every member of the WTO in this case a member state is legally-binding and the decision is 253 
irreversible (Ibid). 254 

Basically, labor policy in Indonesia must be directed to provide protection and welfare for 255 
Indonesian workers. However, as part of the international community, provisions in the GATS/WTO 256 
institution concerning Natural Movement of Persons are important to be accommodated in regulations 257 
and policies regarding the placement of foreign workers by looking at the experience of their 258 
application in other countries in the interest of protecting Indonesian workers as domestic workers. 259 
Based on the normative optics of GATS/WTO, the rule of law regarding labor that is too protective, 260 
can be assumed to violate WTO legal rules that require the existence of policies without discrimination 261 
in many ways. But if the WTO policy that does not want protection for local workers, as well as 262 
discrimination against foreign workers is followed by Indonesia, Indonesian workers will certainly be 263 
far behind when they have to compete with foreign workers who have better skills and education. 264 

Job opportunities for all Indonesians are guaranteed by the state. Indonesian people or can also 265 
be called Indonesian people is one of the basic capital if it can be fostered and organized and then 266 
deployed into an efficient and effective workforce. So it is very clear that the very large number of 267 
Indonesia's population will be very important or on the one hand it can also be a social burden on the 268 
country if it cannot be used as labor in the framework of development. 269 

In the consideration of the Labor Laws, it is stated that protection of workers is intended to 270 
guarantee the basic rights of workers and ensure equal opportunities and treatment without 271 
discrimination on any basis to realize the welfare of workers and their families while taking into 272 
account the progress of the business world (Lanny 2007). Based on the these provisions, it can be 273 
understood that work or work is a manifestation of Constitutional Rights, even Human Rights, hence 274 
the sole authority of the state to create employment opportunities is a manifestation of constitutional 275 
responsibility. Because of that the government should pay great attention to the procedures for the 276 
entry of foreign workers into Indonesia. Restrictions through arrangements are very necessary, but on 277 
the other hand, excessive regulation can intersect with the ratification of the General Agreement on 278 
Trade in Services (GATS) that has been done "consciously". 279 

Based on these matters, a dilemma arises in the field of employment in Indonesia. On the one 280 
hand the application of GATS requires a free market which means foreign workers are free to enter 281 
Indonesia. On the other hand, the influx of foreign workers has made job opportunities for Indonesian 282 
workers increasingly narrow. Objectively, some Labor Law materials are in line with the GATS 283 
principles, although it is also undeniable that the regulation also finds material that is not in line. 284 
Noting the fact that the two regulations have become part of the positive legal system in Indonesia, it 285 
must be ensured that those that have the force apply. With the capacity as a subsystem that is related 286 
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to one another, then it is fitting for each existing subsystem to support each other and not contradict 287 
each other, so that the existence of both can be a useful part of achieving goals in the applicable legal 288 
system. 289 

If examined more closely, basically it turns out Law No. 7 of 1994 concerning the Ratification of 290 
the Agreement Establishing the World Trade Organization and the Law in absolute terms does not 291 
reflect as a subsystem that is harmonious and mutually supportive. This fact builds legal issues, in order 292 
to solve problems that are related to the clash of the two regulations referred to as reality, then the 293 
prescription that must be recommended first is which rules must apply to resolve problems that arise. 294 

If referring to the principle of pacta sunt servanda, as the principle of International Law that has 295 
been applied as an International Customary Law, then for Indonesia who is a member of the WTO and 296 
agrees to integrate itself into The Final Act, of course, must comply with the obligations that arise from 297 
the implementation of said regulation. If Indonesia as a member country does not carry out its 298 
obligations and makes other policies that are not in line with The Final Act, then the Indonesian 299 
government will be considered to violate the principle of pacta sunt servanda. As a result, Indonesia as 300 
a violator of The Final Act can be sued by other World Trade Organization (WTO) member countries 301 
who feel disadvantaged by the existence of the Law. Claims can be submitted through the WTO 302 
Disputes Settlement Body. Disputes Settlement Body has the authority to form a panel that will 303 
functionally settle the case, ratify the decision of the Panel (first level dispute resolution) and Appelate 304 
Body as an institution of appeal dispute resolution. In addition, the Disputes Settlement Body is also 305 
authorized to monitor the implementation of the Dispute Settlement Body decision. 306 
 307 
4. Disputes Settlement Body: Its Capacity and Authority 308 
 309 
Dispute Settlement Body in its capacity and authority resolves problems between the state authorities 310 
to decide disputes between member countries. The decision from the Dispute Settlement Body can 311 
contain strict orders to revoke member countries' trade policies that are not in line with the WTO 312 
stipulated provisions and orders that require violating countries to pay compensation as a result of 313 
losses suffered by other member countries. If the contents of a decision that has been determined in 314 
reality are not complied with by the offending country charged with liability, then the disadvantaged 315 
country may delay the concession or carry out obligations towards the offending country. 316 

In the context of disharmony between Labor Laws and GATS, then in the event that there is a 317 
WTO member country that feels disadvantaged by the substance of the Labor Laws, eligible is legally 318 
required to file a claim. If the claim is granted by GATS, then one of the things that can be decided by 319 
GATS is ordering Indonesia to revoke the foreign workers placement policy in Indonesia (as contained 320 
in the Labor Laws). In fact, more than that, if the implementation of the Law in fact causes material 321 
losses to the suing country, Indonesia could be ordered to pay for the losses suffered by the plaintiff's 322 
state. 323 

One principle that has important and fundamental relevance to this problem is the principle of 324 
lex posteriori legi priori. If this principle is applied, then the applicable force of Law Number 7 of 1994 325 
should be negated or ignored by the Law. Both of these laws have an equal position, while this Law is 326 
a newer law. These newer laws can negate longer legislation. However, if it is seen that Law Number 7 327 
of 1994 was born as a manifestation of international commitment, which in the end the country violated 328 
it, the potential for other countries to show distrust of the violating country emerged. In a concrete 329 
and serious level, it is possible for violating countries to accept the pressure of international sanctions 330 
in the form of exclusion from the international relations community. 331 

In order to deal with all possibilities as described above, it is time for Indonesia to rush to evaluate 332 
the Labor Laws as well as revise the regulation, as well as compile implementation regulations that are 333 
in line with the provisions of free trade and do not conflict with GATS. Based on the understanding in 334 
the perspective of economic interest, the Indonesian government through its laws and regulations must 335 
be able to compromise with international commitments as a necessity that cannot be denied. 336 
 337 
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5. Regulating Foreign Workers in the Framework of National Interests 338 
 339 
The largest human resource statistics are owned by Indonesia. The 2015 population census obtained 340 
data that the population of Indonesia amounted to 254.9 million people with a population growth rate 341 
of 1.49 per year. This number positions Indonesia as third in the world after China and India 342 
(http://beritasore.com/2015/11/21/ jumlah- penduduk-indonesia-berpotensi terbesar -ketiga - sedunia/, 343 
terakhir diakses pada tanggal 1 September 2017.). This is a big capital in running the economy from the 344 
aspect of employment and marketing of manufactured goods. However, from such a large population 345 
it is still far from the amount that is appropriate for the population figure which is the productive force 346 
for work. 347 

There are several estimates on this matter. First, employment that is still lacking so that it cannot 348 
accommodate the growth of the workforce. Second, the level of ability and education that is still low 349 
results in competitiveness which is also low. The current real condition, in the perspective of a market 350 
economy that operates industrialization, especially in developing countries, requires the important role 351 
of the government to implement social policies in terms of protecting and guaranteeing employment 352 
problems. The state must be able to control total policies in the field of labor to protect every workforce 353 
in all positions occupied freely in order to build their welfare. 354 

Until now, an important issue that is ahead of Indonesia is the gap in competence. Comparatively, 355 
elementary school graduates are 45.13% of the population, while workers with a bachelor's degree and 356 
above are no more than 8.29%. The reality of this gap in the competency of workers in turn creates 357 
conditions for workers who are vulnerable to various issues. Therefore protection of labor is really an 358 
urgent issue which is balanced with efforts to open more open and wide employment opportunities. 359 
Such reality is a space that should be considered in the formation of legal rules in two interests, namely 360 
the protection of domestic workers by continuing to open the space for foreign workers as a form of 361 
consistency in international commitments. 362 

Regulating new form of foreign worker legislation is expected that the policies made and prepared 363 
can be realized certainty, justice and benefits for the workforce as a solution. Policies that are oriented 364 
to regulating, guiding and supervising efforts are aimed at a variety of labor-related activities. 365 
Regulations, guidance, and supervision carried out based on legislation will have to be in line with the 366 
dynamics of the development of increasingly rapid development so that its implementation is able to 367 
answer the demands of planning needs for the expansion and protection of workers, including guidance 368 
in aspects of industrial relations. 369 

In the framework of future legal development concerning the establishment of laws and 370 
regulations concerning foreign workers, the principles of legal objectives must be accommodated. One 371 
of the principles in question is certainty, especially concerning the rules of written law. As it is known 372 
that law without the value of certainty, experiences a distortion of meaning and identity, because it no 373 
longer reflects its function as a code of conduct. Certainty is basically one of the pillars of the purpose 374 
of law. Legal certainty in this case also involves coherence in the legal system. Moreover, in the 375 
perspective of the economic interests of international trade, the law should open a space for 376 
compromise with international commitments without negating the substance oriented to the vision of 377 
the law itself. 378 
 379 
6. Concluding Remarks: Aligning International Commitments in National Interest 380 
 381 
Normatively the substance of the regulation of foreign workers contained in Law No. 13 of 2003 contains 382 
quite a problem as a legal problem that triggers uncertainty, considering the use of the term foreign 383 
workers does not necessarily cover the existence of foreign workers who are bound by work relations. 384 
With the Ratification of the Agreement Establishing the World Trade Organization or the Approval of 385 
the Establishment of a World Trade Organization through Law No. 7 of 1994 namely the Ratification 386 
of the WTO, Indonesia has established itself to carry out non-discriminatory and more free 387 
international trade activities. The consequence of the involvement of Indonesia as a WTO member 388 

Digital Repository Universitas Jember

http://repository.unej.ac.id/
http://repository.unej.ac.id/


E-ISSN 2281-4612 
ISSN 2281-3993        

Academic Journal of Interdisciplinary Studies 
www.richtmann.org 

Vol 10 No 3 
May 2021 

 

 392 

country is that Indonesia must change the mindset of a single jurisdiction that has full sovereignty over 389 
trade policy, becoming an entity that must pay attention to the balance of treatment of other countries 390 
in conducting trade activities. The change in mindset is based on two main principles in world trade, 391 
namely Most Favored Nation (MFN) and National Treatment. The realization of the intended mindset, 392 
the formation of legislation related to the context of the problem which must heed International 393 
commitments, then the legislation in question must not conflict with international commitments.  394 

The establishment of legislation concerning foreign workers in the future must functionally 395 
position the law as a tool to build the competence of local workforce in order to have competitiveness 396 
against foreign workers, in addition to the substance of its regulation, it should not be contrary to 397 
international commitments. In light of the fact that Indonesia is still in need of foreign investment, 398 
while at the same time remembering the influence that places Indonesia as a member of the WTO 399 
membership community, of course Indonesia must open opportunities and opportunities for foreign 400 
workers to enter. In order to safeguard policies as a legal consequence, a legal rule is needed that can 401 
functionally provide protection to domestic workers without having to contradict international 402 
commitments regarding the entry of foreign workers. Regarding the perception that Law No. 13 of 2003 403 
does not adequately accommodate the various problems of the presence of foreign workers in 404 
Indonesia, as a manifestation of the implementation of the use of foreign workers, it is necessary to 405 
form a new law that specifically regulates foreign workers along with the employment relations that 406 
occur, including foreign workers with independent professions.  407 
 408 
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