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RINGKASAN 

 

Perkembangan hukum perjanjian saat ini diwarnai oleh semakin tipisnya 

tabir pemisah antara dua system hukum besar yaitu common law dan civil law. 

Dinamika hubungan bisnis yang melibatkan para pelaku bisnis antar Negara telah 

membawa dampak perkembangan hukum kontrak perjanjian yang mengadopsi 

asas-asas universal yang dikembangkan dalam praktek kebiasaan. Kebutuhan 

utama para pelaku bisnis waralaba adalah perlindungan terhadap hak-hak para 

pihak. Di AS ada Uniform Franchising Offering Circular (UFOC) yang disahkan 

oleh International Franchising Association. Substansi UFOC ini kemudian 

menjadi acuan Franchise Disclosure Document di Indonesia yang di tuangkan 

dalam bentuk Prospektus penawaran waralaba. Franchisor harus menjaga 

keseimbangan antara transparansi dan kerahasiaan. Keseimbangan yang dimaksud 

disini adalah keseimbangan pada proses dan mekanisme pertukaran hak dan 

kewajiban yang berlangsung secara fair. 

Menilik latar belakang tersebut, penulis tertarik untuk menelaah secara 

hukum dari segi peraturan-peraturan hukumnya mengenai pemaknaan Franchise 

Disclosure Document dalam peraturan tentang waralaba di Indonesia, perbedaan 

dan persamaan antara UFOC dengan Prospektus Penawaran Waralaba, dan asas-

asas yang terkandung dalam Prospektus Penawaran Waralaba serta fungsi 

prospektus penawaran waralaba. Penelitian ini menggunakan tipe penelitian 

hukum yuridis normative. Metode pendekatan masalah yang digunakan adalah 

Pendekatan Perundang-undangan (statute approach), Pendekatan Historis 

(historical approach), dan Pendekatan Konseptual (conceptual approach), serta 

pendekatan perbandingan tentang substansi antara Franchise Disclosure 

Document /UFOC dengan Prospektus Penawaran Waralaba di Indonesia. Analisa 

bahan hukum yang didasarkan pada metode Preskriptif analitis. 

Perlindungan terhadap tata cara pemberian confidential information dan  

know how (dalam Franchise Disclosure Document) dari pihak franchisor kepada 

franchisee diatur dalam perjanjian franchisenya. Hal-hal yang perlu dilakukan 

secara yuridis dalam rangka tertib hukum franchise adalah pendaftaran franchise, 

prinsip disclosure, asosiasi franchise, kode etik franchise, dan guidelines tentang 

kontrak franchise. Peraturan Pemerintah No. 42 tahun 2007 mengatur bahwa 

prospectus penawaran waralaba merupakan kewajiban pemberi waralaba terhadap 

penerima waralaba serta mewajibkan pemberi waralaba untuk mendaftarkan 

prospektus penawaran waralaba sebelum membuat perjanjian waralaba dengan 

penerima waralaba. Pendaftaran prospektus penawaran waralaba tersebut 

dilakukan untuk mendapatkan Surat Tanda Pendaftaran Waralaba (STPW). 

Ketentuan denda dan sanksi administratif berlaku bagi pewaralaba yang tidak 

mendaftarkan prospektusnya.  

Pemerintah Amerika Serikat mengharuskan pemberi waralaba 

menyiapkan suatu Disclosure statement (Uniform franchise Offering Circular 

atau Prospectus) yang diberikan oleh franchisor kepada Franchisee sebelum ia 

memutuskan penandatanganan perjanjian waralaba. FOC berisi fakta-fakta 

finansial maupun non finansial berkaitan dengan franchisor dan para Franchisee. 

FOC menyajikan informasi tentang topic-topik disclosure statement. Apa yang 
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diterapkan di Amerika Serikat tersebut, juga dicoba diterapkan di Indonesia. 

Unsur-unsur Perbedaan antara UFOC dengan Prospektus Penawaran Waralaba 

adalah mengenai : Unsur Substansi (informasi / klausul), Persyaratan Penerbitan 

Franchise Disclosure Document, dan Perijinan Franchise Disclosure Document. 

Substansi dari Franchise disclosure act adalah perlunya transparansi dari pihak 

franchisor. Sama halnya dengan prospektus penawaran waralaba, FOC merupakan 

disclosure document yang diberikan oleh franchisor kepada franchisee sebelum 

penandatanganan perjanjian waralaba. 

Perjanjian terbentuk karena adanya perjumpaan kehendak (consensus) 

dari pihak-pihak. Antara pemberi waralaba dan penerima waralaba harus ada 

kesepakatan bersama yang dituangkan dalam bentuk penandatanganan Letter of 

Intent (LOI) atau Memorandum of Understanding (MOU) atau heads of 

Agreement. Pada dasarnya bisnis dengan pola Franchise sangat mengandalkan ciri 

khas dari suatu produk barang/ jasa. Sehingga apabila unsur kerahasiaan dari 

trade secret know how tidak dijaga dengan baik hal ini akan merugikan franchisor 

karena mengakibatkan ciri khas dari Franchise yang ada diketahui oleh pihak 

ketiga. Disclosure agreement adalah kesempatan untuk membuka data dan fakta 

mengenai perusahaan franchisor yang berkaitan dengan pengambilan keputusan 

calon franchisee untuk membeli hak waralaba. Selanjutnya franchisee 

berkewajiban menjaga kode etik/ kerahasiaan HAKI atau ciri khas usaha yang 

diberikan franchisor. 

Asas proporsionalitas merupakan perwujudan doktrin “keadilan 

berkontrak” yang mengoreksi dominasi asas kebebasan berkontrak yang dalam 

beberapa hal justru menimbulkan ketidakadilan. Proporsionalitas pembagian hak 

dan kewajiban ini yang diwujudkan dalam seluruh proses hubungan kontraktual, 

baik pada fase pra kontraktual, pembentukan kontrak maupun pelaksanaan 

kontrak. Asas proporsionalitas tidak mempermasalahkan keseimbangan/ 

kesamaan hasil, namun lebih menekankan proporsi pembagian hak dan kewajiban 

diantara para pihak. Klausul-klausul yang mengandung asas proporsionalitas 

dalam franchise agreement  terdapat pada bagian : Klausul fee dan royalty, 

Klausul pengawasan, Klausul penggunaan bahan atau produk franchisor, Klausul 

daerah pemasaran eksklusif, dan Klausul kerahasiaan. 

Franchise disclosure document sangat penting dalam suatu perjanjian 

waralaba maka perlu dibentuk suatu aturan khusus atau menyempurnakan 

peraturan waralaba yang mengatur tentang franchise disclosure document atau 

prospectus penawaran waralaba di Indonesia yang mengadaptasi substansi UFOC 

agar tercipta keseragaman dalam hal substansi dan menjadi dasar hukum yang 

kuat sehingga akan mendukung perkembangan waralaba di Indonesia. Waralaba 

berkembang sangat pesat maka perlu dibentuk suatu UU khusus yang mengatur 

tentang waralaba. Di Indonesia pengaturan bisnis ini hanya lewat PP dan SK 

Menperindag RI. Agar waralaba di Indonesia ke depan berkembang seperti 

diharapkan perlu segera ada UU yang mengaturnya. Penulis menyarankan bahwa 

sebaiknya pemerintah melalui menteri perdagangan memfasilitasi pendirian 

Badan Mediasi Waralaba di Indonesia dan atau Badan Arbitrase Waralaba 

Indonesia, karena hingga kini belum ada lembaga yang secara khusus menangani 

sengketa bisnis waralaba. 
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SUMMARY 

 

The development of contract law is currently characterized by unclear 

separation between the two major legal systems, namely common law and civil 

law. The relationship among business people in the business world has affected 

the development of contract law which adopts universal principles that is 

developed in practice habits. The most important needs of the franchise business 

is the protection of the rights of the parties related. We can find the Uniform 

Franchise Offering Circular (UFOC) in the U.S.which was legitimized by the 

International Franchise Association. UFOC’s substance is then becoming the main 

reference for Franchise Disclosure Document in Indonesia in the form of franchise 

offering prospectus. Franchisor must maintain a balance between transparency 

and confidentiality. It means that the process and mechanism between rights and 

obligations must be balanced. 

In reference to the given background, the author is interested in observing 

the law in terms of legal regulations concerning the meaning of the Franchise 

Disclosure Document franchise regulations in Indonesia, the differences and 

similarities between American franchise disclosure document (UFOC) with 

Franchise Prospectus, the principles of franchise offering prospectus, and the 

function of franchise offering prospectus. This study uses juridical normative legal 

research. The approaches method used to the problems are the approach of 

legislation (statute approach), historical approach, and conceptual approach, as 

well as comparative approach on the substance between the Franchise Disclosure 

Document / Prospectus UFOC with Franchise in Indonesia. Analysis of legal 

materials is based on the Prescriptive analytical methods. 

Protection against the procedure of confidential information and know-

how (in the Franchise Disclosure Document) from the franchisor to the franchisee 

is under franchised agreement.Some important things that need to be done in the 

framework of juridical to regulate the franchise lawarefranchise registration, 

disclosure principle, franchise association, franchise code of ethics and guidelines 

of the franchise contract. Government Regulation No. 42/2007 stipulates that a 

franchise offering prospectus is the obligation of franchisor to the franchisee and 

the franchisor requires registering the franchise offering prospectus before making 

a franchise agreement with a franchisee. The registration of franchise offering 

prospectus is made to get the Certificate of Registration of Franchising (STPW). 

Provisions of fines and administrative sanctions apply to franchisees who do not 

register their prospectus. 

The United States government requires the franchisor to prepare a 

Disclosure Statement (Uniform Franchise Offering Circular or Prospectus) given 

by the franchisor to the franchisee before he/she decides to sign the franchise 

agreement. FOC contains facts about financial and non-financial related to the 

Franchisor and Franchisee. FOC provides information about topics of disclosure 

statement. Indonesia tries to implement what are implemented in the United 

States.The difference between the elements of the UFOC and Franchise 

Prospectus are about: Elements of Substance (information / clauses), 

Requirements of Franchise Disclosure Document Publishing, and Licensing of 
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Franchise Disclosure Document. The substance of the franchise disclosure act is 

the transparency from the franchisor. Similar to a franchise offering prospectus, 

FOC is disclosure document that is given by the franchisor to the franchisee 

before signing the franchise agreement. 

Agreements formed by the encounter of the will (consensus) of the 

parties. There must be a mutual agreement between the franchisor and the 

franchisee that sets forth in the form of the Letter of Intent (LOI) or Memorandum 

of Understanding (MOU) or heads of Agreement. Basically, having business 

using Franchise pattern relies heavily on a products characteristic of the goods / 

services, so that if the confidentiality of the trade secret know-how is not 

maintained properly this will lead to detrimental franchisor as characteristic of the 

existing Franchise known by a third party. Disclosure agreement is an opportunity 

to open up the data and facts about the franchisor company related to decision-

making of the prospective franchisee to purchase the franchise rights. 

Furthermore, franchisee is obliged to maintain a code of ethics / confidentiality of 

intellectual property or characteristic of a given franchisor's business. 

The principle of proportionality is a manifestation of the doctrine of 

"fairness of contract" which corrects the dominance offreedom contract principle 

of which in some cases would lead to injustice. Proportionality is the division of 

rights and responsibilities showed in the entire process of contractual 

relationships, both at pre-contractual phase, contract formation and contract 

execution. The principle of proportionality is not concerned about the balance / 

equality of results, but rather emphasizes the proportions between rights and 

obligations between the parties. Clauses that contain the principle of 

proportionality in the franchise agreement are stated in: fee and royalty clause, 

scrutiny clause, franchisor use of materials or products clause, exclusive 

marketing area clause, and a confidentiality clause. 

Franchise disclosure document is very important in a franchise agreement, 

so it is necessary to set up a specific rule or refine regulations governing franchise 

disclosure document or prospectus offering franchises in Indonesia which adapted 

the UFOC substance to ensure uniformity in terms of substance and a solid legal 

foundation that will support the franchise development in Indonesia. Franchises 

arenow growing rapidly.  Accordingly, it is necessary to set up a special law that 

regulates franchises since in Indonesia this business is only regulated under PP 

and SK Menperindag RI. In order to develop the franchises in Indonesia as it is 

expected to be, there must be laws that govern them. The author suggests that the 

government should facilitate the establishment of Franchise Mediation Board in 

Indonesia or Indonesian Franchise Arbitration Board through our trade ministers, 

because until now there is no agency that handles franchising disputes 

specifically. 
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